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SUPREME COURT OF 'I'Iili STATE (IF NEW YORK 
COUNTY 0 1 :  NEW YOKK: PAR'I' 36 

NICI IAEL GARDNLK, LYNDA GARDNER, and PAKK 
91 LLC, 

X 

Y I aint i Ks, 

-against- 
Index Ng 1;04320/06 

FAIRWAY INTERIOK WORKS, INC., LJM INTERIC~R 
SERVICES GROUP, L.J.M. IN'I'ERIOR SERVICES 
CROUP, LTD., J O I I N  MCDONALI) and LAURA 
MCDONALU, 

Motion Seq. No.: 005 

Defendants John Mcllonald and Laura McDoiiald move for an order pursuant to CPLR 

321 2, granting them summary judgment of disiiiissal o l  the complaint as asserted against each of 

them individually. Plaintiih Michael Gardner, Lyiida Gardner, and Park 91 LLC, who seek to 

pierce the corporate veil in order to recover from John McDonald and Laura McDonald in their 

individual capacities as well as from their corporate entitics, oppose defendants' motion, and 

cross-move I'or an order granting them sumniary judgment and dismissing dekndants' 

counlerclairn for account slated. 

I1 is undisputed that plainliffs Michacl Gardiier and Lynda Gardner, at some unspecified 

time, purchased a townhousc locatcd at 1145 Park Avenue, New York, New York, and i'orrned 

plaintiff Park 91 LLC' lo  represent certain of thcir intcrcsts, including an ownership intercst in the 

townhouse. According lo plaintiffs, they tcrniinatcd their initial contraclor, non-party Gryphon 

Construction Corp., due to its failure to pcrform cxteiisive renovation and repair work on a 

timely and cost-eilkctive basis. On the recommmdation of a hiend, Michacl Gardner and Lynda 

C~ardner spoke with Laura McDonald, shareholder and cinployee of defendants LJM Interior 
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Services Group (LJM Group), and 1L.J.M. liitcrior Services Group, Ltd. (1J .M.  Ltd.), and thcn 

dccided to hire Fairway Interior Works, Inc. (Fairway), thc construction company of her father 

John McDonald, to complete the work. A written contract between “91 Park LLC’ c/o Michael 

Gardncr” as owner, and Fairway as contractor, was executed on April 24, 2006 (the Contract). 

John McDonald signed [he C‘ontract on behalr of  Fairway. It is printed on Fairway’s letlerhead 

and states in  relevant part: 

‘l’he undersigned hereby offers to furnish all plan[s], labor, material, supplies, 
equipment and other iacilitics and things necessary or proper fbr or incidental to 
all construction work as required by and in strict accordance with the applicable 
provisions of Plans and Specifications entitled: 
Alterations to: GAIIDNER RESIDENCE RENOVATION 

And all of the addenda issued by the Owner, Architect and received by 
undersigned, as I isted under ‘Addenda List licccived’, for the total sum of 
[$I ,095,000.001 [hlerein after called the CONTRACT PRICE. 

1145 Park Avenue 

Fairway began working on the townhouse in April 2006 and continued through October 

2006. According to plaintiffs, during those six months, the parties rnade adjustments both to the 

work and to the cstirnate, arid plaintiilk madc multiple payments to Fairway and to subcontractors 

totaling in excess oi’$500,000.00. Plaintiffs allege that, during the course of the work, weekly 

meetings were licld betweeii theinselves and John McDonald and/or his daughter Laura 

McDonald, during which the McDotialds made numerous, fraudulent reprcscntations regarding 

the work performed and the progress madc. Whcii, on or about Novcmber 1,2006, plaintiff? 

realized that they were paying Ior work which had either been performed in a shoddy and/or 

defective manner, or for work which had not been perfilrnicd at all, they terminated dcfcndants 

and iininediately commenced this action for dariiages. 

’Defendants transposed “Park 9 1 LLC” as “9 1 Park LLC” 
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In tlicir complaint, plaintiffs asscrt live causcs 01' action: brcach of contract, fraud, fraud 

in the inducement, unjust enrichmcnt, and negligence. Exccpt for fraud in the inducement, which 

is asserted only against IALIM McDonald, the complaint charges all dcfcndants with the 

remaining four causes of action. The partics pursued discovery including depositions and the 

exchange of documentary evidence, and thc note of'issuc was likd on August 13, 2008. In their 

joint notice of motion, John McDonald moves i'or a summary dismissal o r  the four claims 

asserted against him iri his individual capacity, and I ,aura McDonald moves lor a summary 

dismissal o l  all five causcs of action against licr in her iiidividual capacity.' Plaintiffs oppose all 

aspcc ts of d efcndants ' niotioii, 

In dcciding a motion for summayjudgment, a niotioii court may, pursuant to CPLR 3212 

(b), search the record and grant suminary judgment in favor of any party who is entitled to such 

relief regardless of whether they movcd for summary judgment relief (CPLR 3212 (b); 

Mcrhcshwari v (-'ity qfNt.w York, 2 NY3d 288, 293 [2004]; Mtlrrilf Hill Vineyards Znc. v Windy 

Hgts. Viney:yurd Inc., 61 NY2d 106, 1 1 1 [ 19841). 'Rased on the f a t s  of thc case and ibr the 

following reasons, summary judgnicnt i s  granted to the cxtent of dismissing plaintifls' second, 

third, fourth, and fifth causes of action against any and ~ 1 1 1  &j;ndcin/s, and dismissing the first 

cause of action only as against John McDonald, Idaura McDonald, LJM Group, and L.J.M. Ltd; 

plaintiffs' cross-motion is granted to the extent of disinissing defendants' counterclaim for an 

ac c o II 11 t s 1 a led . 

'Due to additional discovery pursucd by both parties after tlic filing of the notc of issue, 
including [he partics' need [or deposition transcripts, and certain other, relatively minor, 
procedural irregularities, the current motion was not served within the 120-day period. Good 
causc having been shown, thc court will addrcss the merits of the molion (Brill v Cily ( ? f ' N w  
York, 2 NY3d 648 [2004J). 
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IJpon an cxaniination of the record, it is evident that plaintiffs’ lawsuit sounds solely in 

breach of contract, the gravamen of which is that defendants breached Ihe Contract to rciiovate 

plaintil-fs’ townhouse by failing to provide appropriate niatcrials and supplies, and by failing to 

Lurnish all work, labor, and services in a good and workmanlike maiiim. Stated in the 

alternative, plaintirfs allege that dekndants used defective or inadequate materials which created 

mulliple difficulties including moisture, electrical, and structural problems. As a result, plaintiffs 

were causcd to termiuate dcfendants on or about November 1, 2006, and eiidure the time and 

expense of reinoviiig most of defendants’ work and of hiring additional contraclors to finish the 

j o b  . 

It is undisputcd that tlic Contract was executed with specific reference to the proposcd 

rcnuvation and rcpair work to plaintiffs’ townhouse. The Contract clearly defines the 

relationship between the parties, spelling out the work to be performcd, including masonry and 

materials such as glass block and cerainic tile, and electrical work including new sub panels, 

fixtures and lamps, together with the attendant fees and costs. Accordingly, plaintiffs’ cause of 

action for unjust enrichnient, which is 3 quasi contract claim, must be dismissed as “[tlhe 

existence of a valid and enforceable written contract governing a particular subject matter 

ordinarily precludes recovery in quasi contract for events arising out of the same subject matter” 

(Clirrk-FitzpcrlriL.k, Inc. 17 Long Is. R.K. Co., 70 NY2d 382, 388 [ 39871; Feigen v Aclvunce 

C’crpifal Mgt. C:oip., 150 AD2d 28 1 ~ 283 [ 1 “  Dept 19891). 

Plaintiffs’ toil claiiiis f i r  fraud, haud in the inducement, and negligence must also be 

disinissed as 

[i]t is a well-established principle that a siiiiplc breach of contract is not to be a 
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corisidcrcd a tort unless a legd duty independent 01' the contract itself has been 
violated. l'his legal duty must spring froni circumstances extraneous to, and not 
constituting elements of, the contract. although il  may bc conncctcd with and 
dependent upon the contract 

(C'lurk-Filzpufrick, Inc. v Long Is. R.R. (?(I . ,  70 NY2d at 389 [internal citations omitted]). 

Central to plaintiffs' fraud claim is the assertion that defendants committed this tort by making 

numerous misrepresentations at their weekly meetings regarding the quality and progress of their 

work, tlic payments they madc to subcontractors, and the permits they obtained. Ccntral to 

plaintiffs' fraud in the inducement claini is thal Laura McDonald induccd them into hiring her 

father's company, Fairway, by knowingly and intentionally misrepresenting the ability and 

capability of Fairway to pcrforni the work. Where, as here, the alleged misrepresentations 

underlying both the fraud and thc fraud i i i  the inducement claims concerii the very same conduct 

(pcrfonnance of the renovatiotdrepair work) which underlies plaintiffs' breach of contract claim 

and seck the very same damages, the two fraud-based causes of action must be dismissed 

(Albsttjin v Elirny Contr. Corp., 30 A113d 210 [ l "  Dept 20061; Clark-Fitzpatrick, Inc. v Long 1 s .  

R.R. Cb., 70 NY2d at 389). 

Plaintiffs' tort claim charging defendants with perhrming the required work in a 

negligent, careless, and reckless manner, must also be disiiiissed. Plaintiffs, like those in C k r k -  

Fifzpcrtrick, fail to allege a violation of a legal duty independent or  their contractual duty to 

perform the renovation and repair work in a good and worknianlike nianner pursuant to the terms 

of the Contract. Plaintiffs' list o f  negligently pcri'ornied tasks ranges from improper windows, to 

insuflicient structural support, to incorrcct electrical wiring. Should plaintilfs, ultimately, 

denmnstrate that the work performed by defendants was inadequate, defective, and/or otherwise 
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contrary to the their obligation to pcrforrn “all construciion work as required by and in strict 

accordance with the applicable provisions o l  Plans and Specifications” (Contract, p. 1 ), then 

plaintili‘s would bc entitled to judginent on their breach of contract claim, rather than a 

negligence claim. 

It is undisputed that thc only entity with whom plaintiffs executed a written contract was 

Fairway. Nevci-theless, plaintiffs named John McDonald, his daughter Laura McDonald, LJM 

Group and L.J.M. Ltd. as co-defendants based on their contention that .lo1111 McDonald and Laura 

McDonald were thc principals and sole owncrs of Fairway, LJM Group, and LJM Ltd., and that 

the co-defendants functioncd as the iiistriimentalilies arid alter egos of the McDonalds and of 

each other. The McUonalds dispute these contentions and asscrt that Fairway, which is an S 

corporation as defined under section I36 1 (a) (1) of the Internal Revenue Code (26 IJSC 1361 [a] 

[ I ] ) ,  exists as a separate legal entity, operating independently of its owners. Moreover, New 

York has repeatedly recognized that, generally, “it is perfectly legal to incorporate for the express 

purposc of limiting the liability of the corporate owners” and that owners and principals cannot 

be held individually liable for the debts or  the corporation (Mdrcr of Morris 17 New York Slule 

Dep/. qf’Taxulion & Fin., 82 NY2d 135, I40 [ 19931). Accordingly, John McDonald and Laura 

McDonald scck an immediate dismissal of tlie claims against thcin in their individual capucities. 

llnder Ncw York law, tlie burden rests with plaintilk as the party seeking to pierce the 

corporate structure, to come forward with evidericc entitling them to do so, and recover from 

defendants in their individual capacities (,we T N S  Holdings, I w .  v MKI S“7cwitic.s C‘orp., 92 

NY2d 335, 339 [19981>. Piercing tlic corporate veil requires a showing that the owners exercised 

complete domination of the corporation with rcspcct to the transaction attacked, and [hat such 
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domination was used to coininit a fiaud o r  wrong against the plaintiff5 which resulted in 

plaintiffs’ in.jiiry (id.). While no onc factor is deterrninativc of the issue, the factors to be 

considered include adherence to corporate hrmalities, commingling of asscts usc of corporate 

funds for personal use, and adequate capitalization (Shixg~rl v Brown, 2 1 AD3d 845, 848-49 [ 1 ’‘ 

Dept ZOOS]). 

In their effort to establish the complete doniiiiation of Fairway by John McDonald andlor 

Laura McDonald, plainlilfs assert that: (1)  the McDonalds are fatlicr and daughter and sole 

proprietors and officers 01 Fairway; (2) the McDoiialds work nut of thcir hoine residences; (3) 

co-defendants I JM Group and L.J.M. 1,td. are acronyms for Laura McIlonald; (4) the 

McDorialds frcquently used cash to pay salaries and subcontractors; ( 5 )  they commingled 

business and personal funds; and (6) they do not follow proper corporate forinalities. Plaintiffs 

offer a lengthy list of transactions, a number of which were acknowledged by John McDonald at 

his deposition, to establish the prohibited commingling of busincss funds between Fairway and 

the I J M  entities, arid the commingling of business and persoiial funds between Fairway and John 

McDonald in his personal capacity. John McDonald’s explanation, that much of it was due to 

cash-flow problems caused by plaintiffs’ checks which did not clear on a timely basis, does not 

justify the cornmingling. 

However, plaintiff provides no evidence that h e  sporadic commingling or interniingliiig 

of fuiids, in amounts ranging from several dollars to several thousaiid dollars, was purposeful, 

extensive, or caused the allcgedly shoddy work and resulting damages ( WorldConz, lnc. v l’repay 

TJSA 7>1ccnm, C ’ o t p . ,  294 AD2d 157 [ 1‘‘ Dept 20021). Mol-covcr, not only do plaintiffs fail to 

allege that Fairway was undercapitalized, but their submissions are devoid of evidence that the 
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purpose of the McDonalds' intennittent shuffling of f~uids was duc to undercapilalization, or for 

the purpose o f  rendering uncollectible any money j udgmcnt ultimately rendered against Fairway 

(Rehh v Kot/erclm Ven/ures, Inc., 252 AD2d 609, 61 1 [3rd Dept 19981; Mcrl/er qf 'Szprior  

Lenther Clo. v Lipmrrn Spli/ Ch., 1 16 AD2d 796, 797 13'" Dept 19861; Mci/tu c!j'l.~lLindSeirJiod 

('(1. v C;o/zib (:'otp., 303 AD2d 892, 895 13"' Dept 20031). 

In addition, aiid despite plaintii'i's' assertions to the contrary, the fact that John McDonald 

aiid his daughter Laura McDonald work in tandem docs no1 de-lcgitimize their respective 

businesses or corporate status. Their usc of home ollices, and/or their habit oi'making cash 

business payments does not constitute prohibited behavior, and their use of an acronym for a 

company name is not suspect. Finally, plaintiffs offer no proof, that their injuries resulted from 

the McDonalds' purported dominance of Fairway. Inasmuch as New York permits the 

incorporation of a business for the purpose of enabling its proprietors to escapc personal liability, 

the courts will only disregard the corporate forin when necessary to prevent fraud or to achieve 

equity. Here, plaintiffs have not made this showing (Sce W d k o v s z b  v Carlton, 18 NY2d 414, 

41 7 [ 19661; Mutter qf'h4orri.y v New York State Dept. gf Tmution & Fin., 82 NY2d at 140). 

Plaintiffs cross-nmvc for summary judgmcnt disniissing defendants' counterclaim for 

account stated. Dekndants assert five counterclainis: the first and second sound in breach of 

contract; the third is for account stated in thc aniount of$149,657.00 plus interest; the fourth is 

for unjust enrichment in the aniouiil of$300,4 12.00; and the lilth counterclaim is to foreclose on 

thc mechanic's lien filed against the property in tlic aniounl of $149,657.OO. 

'The counterclaim for account stated allcgcs that, on or about Novcinber 7, 2006, Faiiway 

sent plaintiffs a statement of account showing a balance due in the amount o l  $149,657.00, which 
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plaintiffs retained, without objection either to it or to any item contained in i t .  Plaintiffs assert 

that they iire cntitled to a dismissal of this counterclaim because they made a timely protest to the 

monies sought in the account statcnient by locking defendants out of thc townhouse (which is 

acknowledged by defendants), arid by coninleiicing the instant lawsuit which includcs a demand 

for the recovery of funds already paid lo defendants. 

It is well settled that ‘LwliiIc the inere silence and failure to object to an account stated 

cannot bc construed as a11 agreement to thc correctness of the account, the factual situation 

attending thc parlicular traiisactions may be such that, in the absence of an objection made within 

a reasonable time, an implied account stated may be found” (Inferman Indus. Prods. Ltd., v R. S. 

M. Electron Power /TIC., 37 NY2d 15 1 , 154 [ 19751). 

The undisputed eviderice is that plaintif‘f‘s expressed their displeasure and objcctioii both 

to Fairway’s work and to paying for Fairway’s work by firing and locking Fairway out of the 

townhouse in or about November I ,  2006, and by immediatcly commcncing the instant action, by 

service and filing o f a  summons and complaint on or about Dccember 18, 2006. Plaintiffs’ 

expressions of protest to the proi-‘fercd statement is found to have been prompt bascd on the facts 

of this case (id. ; I-icwick, Feinstcin LLP v ,Ytmim, 297 AD2d 477, 478 11 20021). Accordingly, 

plaintiffs have made a prima facie showing of entitlemcnt to judgment as a niatter of law 

dismissiiig the counterclaim for account stated and defendants have fa.iled to offer cornpetcnt 

evidencc tu rebut this show ( WinegraiJ 11 NL‘II’ Y w k  Univ. Med, C h . ,  64 NY2d 85 1 ,  853 [ 198.51). 

As stated abovc and based on the f x t s  of this case, it is appropriate to search the record 

and grant suniinary judgment in favor olany party entitled to such relief regardless of whether 

thcy moved for summary judgment or whether they sought summary judgment on a particular 
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cause of action or counlerclaini ((.’PLR 3212 (b); Mrlzc~shvv~~ri v ( ‘ d y  .$NPw Y w k ,  2 NY3d at 

293; Mwritt Hill L’intJywdr v Windy Hxts. Vineyurd, 61 NY2d at I I 1  j. Accordingly, bascd upon 

the submissions, the counterclaim for unjust enrichment must be dismissed. The counterclaim, 

which i s  based on work Fairway perf‘ornied for plaintiffs’ benefit under the Contract, niay not be 

maintained becausc a written contract (the Contract) cxists between thc parties covering the same 

subject matler (C’krrk-ti’it~patri~k, lnc v L o n ~  Is  R.R. C’CI , 70 NY2d at 388; Fcigm v Advimca 

C‘ripital Mgl. Gorp., 150 AD2d at 283). Additionally, the allegations underlying the unjust 

cnrichrncnt counterclaim mirror those contained defendants’ breach of contract counterclaims, 

and thc amount defendants claim is owed to thcm, is also thc subject of defendants’ counterclaim 

to foreclose on the mechanic’s licn fled against the property. 

Accordingly, it is 

ORDERED that the motion f‘or summary judgnient by defendants John McDonald and 

Laura McDonald i s  granted to the following extent: 

( a )  plaintiffs’ first cause of action sounding in  breach of contract is disniissed only as 

against defciidants J o h  McDonald, J a m  McDonald, LJM Interior Services Group, and 

LJM Interior Group, Lld.; 

(b) plaintill‘s’ second, third, and fourth causes of action, sounding in fraud, fraudulent 

inducement, and unjust enrichmcnl, respectively, arc severed and dismissed as  against all 

named defendants; and it is Iurthcr 

OKDERED that plaintiff‘s’ cross motion lor summary judgment is grnnted to the extent 

that defendants’ third and fourth countcrclaims sounding in accounl slated and uii.jiist 

cnrichmcnt, are severed and dismissed; and it is further 
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ORDERED that Ihe remainder of the action shall conlinue: and it is further 

ORDERED that within 30 days of entry ofthis order, rnovants shall serve a copy upon all 

parties with noticc of entry 

Dated: 

Dor i ~ ~ g - C o h a n ,  J . S. C . 

J:\Summarv Ju?gmciit\Gardner.I-'airway. wpd 
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