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Defendant Ganer, Grossbach 6r. Ganer, LLC (“GGG”), a New York accounting limited 

liability company, movcs pursuant to CPLR 2201 arid 7503(a) for an order staying this action and 

compelling arbitration. Plaintiffs Twenty-Ones, Inc. and 40/40 A.C., LLC (collectively “Twenty- 

Ones”), which retained GGG to perform accounting services for them, oppose the motion, which 

is granted for the reasons below. 

Background 

In connection with Twenty-Ones’ retention of GGG to perform accounting services on its 

behalf, GGG sent Engagement Letters dated Febniary 27, 2007, outlining the serviccs to be 

undertaken by GGG as Twenty-Ones’ accountants and Twenty-Ones’ ob1 igations to provide 

GGG with necessary information (“Engagement Letters”), The services to be perfomled under 

the Engagement Letters included thc preparation of “federal, state and local partnership income 

tax returns [for Twenty-Ones] for the year ended on December 3 1, 2006 and subsequent years.” 

GGG also agreed to “advise [‘Twenty-Ones] on income tax matters as to which you specifically 

request our advice.” The Engagement Letters providcd that GGG “is only responsible for 
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preparing the [tax] returns noted above” but that GGG is “available to represent you and our fecs 

lor such services are at our standard rates and would be covered under a separate agreement.” 

The Engagement Letters contained an arbi tratioii clause, which providcs: 

If any dispute arises among us, we agree to try first in good faith to 
scttle the dispute by rncdiation administered by the American 
Arbitration Association (AAA) under its Rules for Professional 
Accounting and Related Services Disputes. All unresolved disputcs 
shall then be decided by final and binding arbitration in accordance 
with the Rules for Professional Accounting and Related Scrvices 
Disputes of the M A .  Fees charged by any mediators, arbitrators, or 
the AAA shall be shared equally by all parties. 1N AGREEING TO 
ARBITRATION, WE BOTH ACKNOWLEDGE THAT IN THE 
EVENT OF A DISPUTE OVER FEES CHARGED, EACH OF US 
IS GIVING UP THE RIGHT TO HAVE THE DISPUTE DECIDED 
IN A COURT OF LAW BEFORE A JUDGE OR JURY AND 
INSTEAD WE ARE ACCEPTING THE USE OF ARBITRATION 
FOR RESOLUTION. 

Although GGG sigiicd the Engagement Letters, they were never executcd or returned by 

Twenty-Ones. 

On January 27,2009, Twenty-Ones commenced this action against GGG seeking (1) 

damages in the amount of $241,877.62 for GGG’s negligent failure to timely pay payroll taxes, 

file amended tax returns, and GGG’s filing of tax returns late, (2) compensation for the $1 00,000 

paid to a successor accounting firm whose serviccs were required to file amended tax return and 

tax returns as a result of GGG’s negligence and (3) the return of $100,000 of the $1 57,332.78 

allegedly paid to GGG for services, including GGG’s preparation and filing of tax returns and its 

payment of taxes. 

Prior to answering the complaint, GGG made this motion to compel arbitration, and to 

stay this action, asserting that the claims asscrted by Twenty-Ones are subject to arbitration in 
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accordance with the Engagement Lctters. Although GGG acknowledges that Twenty-Ones did 

not sign the Eiigagcment Letters, it asserts that the conduct of the parties in conformation with 

the Engagement Letters renders the Engagement Lctters and their arbitration provisions 

enforceable. 

In support oPits motion, CGG submits the affidavit of one of its principals, Robert Ganer. 

(“Ganef,) Ganer states that his firm was rctained by Twcnty-Ones to perform accounting services 

in Februaiy 2007, and that “on February 27,2007,‘Twenty-Ones [was] provided with Engagement 

Letters outlining [its] obligations and the services GGG would provide” (Ganer Affidavit, 11 2). 

He further states that although Twenty-Ones was provided the Engagement Letters, they were 

never signcd and returned but that GGG “commcnce[d] accounting services in accordance with 

the Engagcinent Letters, and Twenty-Oncs issued payment to GGG in return for those se~-viccs~~ 

(U, 74).  

Specifically, according to Ganer, “[plursuant to the Engagement Letter, Twenty- 

Ones provided GGG with pertinent financial information including books, ledgers, receipts, 

payroll information, bank records and prior tax information.” (N, ‘I[ 5 ) .  In addition, Ganer states 

that “in accordance with the Engagement Letters, GGG reviewed all the information providcd by 

Twenty-Ones and filed the 2006 tax returns. GGG also began correcting hundrcds of errors that 

were discovered in Twenty-Ones’ books, arranging for automated payment of bills and 

negotiating down and paying hundrcds of thousands of dollars owed to the lntcrnal Revenue 

Service dating prior to GGG’s engagement. Twenty-Ones were billed in accordance with the 

Engagement Letters for these services, and certain of these invoices were paid by Twenty-Ones” 

(& 7 6). Gatier states that GGG stopped work after “Twenty-Ones failed to pay bills for several 
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months that were invoiced for services rendered in accordance with the Engagement Letters” (Id, 

f 7). 

Twenty-Ones counters that they are not required to arbitrate as the work GGG performed 

was not pursuant to thc Engagement Letters but rather in accordance with an oral agreement 

between the partics. In support of its position, Twenty-Ones submits the affidavit of Desiree 

Perez, who is the Director of Operations for Twenty-Ones and whose name appears under the 

signature line of the Engagenicnt Lettcrs. Ms. Perez states that she “has never seen thesc 

documents before” [and that] they do not fully express the agreements of the parties.” (Perez 

affidavit, 7 4). She further states that “no one [from GGG] ever spoke to me about signing such a 

letter.. . [nlor did [GGG] ever inquire about why these letters had not been signed and returned to 

them” (u, 7 5).  Ms. Perez also states that in contrast to the Engagement Letters which “appear to 

be form engagement letters for standard accounting services.. . the oral agreement I made with 

[GCG] when I retained thcir services was not standard [and involved] additional services which 

includcd payrncnt of all bills and reviewing and correcting errors made by our prior accountants” 

(U, B 6). 

In reply, GGG asserts that the Engagement Letters do not purport to specify each and 

every service to be provided by GGG and it is undisputed that pursuant to the letters Twenty- 

Ones provided the information needed to file their 2006 tax returns, and GGG rcceived such 

infomation and filed the 2006 tax rctunis. 

Discussion 

In New York, it is well settled that courts favor arbitration as an “effective and 

expeditious means of resolving disputes between willing parties.” Maross Const. Inc. v. Central 
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New York Regional Authoritv, 66 NY2d 341, 345 (1985). CPLR 7503(a) provides that when 

there is no substantial question whether a valid agreement was made or complied with the court 

shall direct the partics to arbitrate. Once it is determined that there is a valid agreement, a broad 

arbitration clausc leaves the resolution of nearly all disputes to the Arbitrator “to decide what the 

agreement means and to enforcc it according to the rules of law which they deem appropriate in 

the circumstanccs.” Exercvcle C o p .  v. Maratta, 9 NY2d 329, 334 (1961). 

The issue in this case is whether the arbitration clause contained in the Engagement 

Letters can bc enforced when Twenty-Ones never signed the letters. It is a “long standing rule 

that an arbitration clausc in a written agreement is enforceable, cvcn if the agreement is not 

signed, when it is evident that the parties intended to be bound by the contract.” God’s Battalion 

of Prayer Pcntecostal Church. Inc. v. Miele Associates. LLP, 6 N.Y.3d 371, 373 (2006). In God’s 

Battalion of Prayer Pcntecostal Church. Inc., supra, the Court of Appeals held that the arbitration 

clause of a standard clause contract between two parties was enforceable even though neither 

party signed it when thc record showed that both parties operated under its ternis. See also, 

Crawford v. Merrill Lynch, Pierce. Fenner & Smith, Inc., 35 N.Y.2d 291, 299 (1974) (noting that 

“there is no requirement that the writing be signed ‘so long as there is other proof that the parties 

actually agrced on it”); Metropolitan, Arts & Antiques Pavilion, Ltd. v. Rogers Marvel Architects, 

PLLC, 287 A.D.2d 372 (1” Dep’t 2001) (“there is no requirement that a written agreement to 

arbitratc be signed by a party against whom arbitration is sought, as long as there is an express, 

unequivocal agreement to arbitrate”). 

Here, the court finds that although Twenty-Ones did not sign the Engagement Letters, the 

rccord is sufficient to suppoiq a finding that bolh parties were operating in accordance with their 
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tcnns with respect to the services performed by GGG in connection with the filing of tax returns 

so that Twenty-Ones is required to arbitrate the claims related to such services based on the 

unequivocal arbitration clauses in such letters. See Rudolph & Beers v .  Roberts, 260 A.D. 2d 

274, 276 (1” Dep’t 2001)(parties are required to arbitrate despite their failure to sign the 

agreement with the arbitration provision in the absence of evidencc that defendant ever acted 

inconsistently with the agreement or behaved as if a different payment schedule were in effect). 

Significantly, Ms. Perez does not specifically deny Ganer’s statements that Twenty-Oncs 

acted in accordance with the letters by providing GGG with the relevant information rcgarding 

the 2006 tax retunis and paying invoices based on the letters. In addition, Ms. Perez’s self- 

serving and carcfully tailored statement that she “did not see” the Engagcment Letters is 

insufficient to demonstrate that the parties’ conduct was not in accordance with the letters. 

Notably, she does not deny that the Engagement Letters were rcccived by Twenty-Ones, or that 

she was awarc of the letters and their ternis. 

That being said, however, the court recognizes that the Engagement Letters do not apply 

to various services thc complaint alleges that GGG performcd for Twenty-Ones, including the 

“management of accounts payable, bank reconciliations, bookkeeping services, management of 

payroll, insurance and credit cards and the payment of all bills” (Complaint, 7 4). However, the 

perfoniiance of these other scrviccs is not inconsistent with thc Engagement Letters which 

contemplate that other services might be perfomied by GGG for Twenty-Ones pursuant to 

separate agrccinents. In addition, while these othcr services allegedly performed by GGG are 

rcfewed to in the complaint, the gravamcn of the action involves GGG’s alleged negligence arid 

omissioiis in conncction with services related to filing of tax returns. Under lhcse circumstaiices, 
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the inclusion of these other services in the complaint, which are outside the scope of the 

arbitration, cannot deprive GGG of its right to arbitrate. 

A.D.2d 537 (1" Dept. 1963). 

Edmoild Wed. Tnc. v. Pintow, 20 

Finally, where as herc, the arbitrable and non-arbitrable issues are inextricably 

interwoven, the proper proccdure is to stay the court action pending the completion of arbitration. 

$cc Greenky v. Aytes, 40 A.D.3d 545 (1'' Dept. 2007); In re Cglonial Co-op Ins. Co. v. 

Muehlbauer, 46 A.D.3d 1012 (3rd Dcpt. 2007). 

Conclusion 

In view of the above, it is 

ORDERED and ADJUDGED that the inotion to compel arbitration is granted; and it is 

further 

ORDERED that the action stayed pending the completion of arbitration, at which time 

this action niay be restored to the calendar upon five days notice. 

DATED: J u n q  2009 

J.S.C. 
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