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Upon the foregoing papera, It Is ordered that this motion 

In accordance with the accompanying Memorandum Decision, it is hereby - 

ORDERED that the branch of the motion by Gramercy for pursuant to CPLR § 3212 for 
ummary judgment dismissing the complaint and all cross-claims as against Gramercy is granted; 
nd it is further 

ummary judgment on its claims for contractual and common law indemnification as against 
o-defendant Ten's Cabaret Inc., is granted only as to Gramercy's claim for contractual 
idemnification; and it is further 

arties within 20 days of entry; and it is further 

ORDERED that the branch of the motion by Gramercy for pursuant to CPLR 5 321 2 for 

ORDERED that Gramercy shall senk a copy of this order with notice of entry upon all 

ORDERED that The Clerk may enter judgment accordingly. 

This constitutes the decision and order of the Court. 
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Plaintiff, 

-against- 

TEN’S CABARET INC. d/b/a ROCK CANDY and L F 
GRAMERCY PROPERTY CO., LLC, 

I__- 

R. 

Index No. 113093/06 

DECISION/ORDER 

In this personal injury action, defendants L F Grarnercy Property Co., LLC (“Gramercy“) 

moves pursuant to CPLR kj 321 2 for summary judgment dismissing the complaint of the plaintiff 

Nicole Westra (“plaintiff ’) and all cross-claims against it, or in the altcmative, granting 

Gramercy summary judgment on its claims for contractual and common law indemnification as 

against co-defendant Ten’s Cabaret Lnc. (“Ten’s”). 

Fci ct ua I Background 

Plaintiff commenced this action to recover for pcrsonal injuries she allegedly suslained on 

April 12, 2005 011 a staircase located inside the Rock Candy Nightclub located at 3 1 East 2 1 st 

Strcet, New York, New York, which was opei-ated by co-defendant Ten’s pursuant to its lease 

(thc “Leasc”) with Gramercy, the owner of Ihe premises. 

At plaintiffs deposition, she testified that on the night of her accident, she wcnt to the 

Rock Candy Nightclub with her friend Melanie (p, 16). After their arrival, she and Melanie 

sought out a group of Melanie’s friends, and found them sitting at a table in a lounge that was on 

a raised level from the club’s dance floor (p. 20). The plaintiff and Melanie walked up a sct of 

[* 2 ]



steps to meet Melanic’s friends (p. 25 ). After about five minutes, thc plaintiff and Melanie 

decided to go to the bar to get some drinks (pp. 27-28). As the plaintiff was walking down the 

steps to reach the bar, her heel got caught 011 a step and she fell (pp. 27-28). There “wasn’t any 

real lighting” (p. 28) and there L L ~ a ~  no railing or anything to hold onto” (p. 25)  in the area of 

plaintiffs fall. 

Cramercy’s superintendent for thc building, Melvin Lichtman, testificd at his deposition 

that Ten’s was a commercial tcnant located on the first floor of the building and that the Rock 

Candy Nightclub took up about sixty percent of the space leased by Ten’s (p. 7). Mr. Lichtman 

confirmed that a photograph marked at his deposition depicted one of two sets of interior stairs in 

the club (pp. 14- 15). One set of steps was located near a DJ booth and the other near “some 

benches” (pp. 14-1 6). Prior to opening the Rock Candy Nightclub, Ten’s performed cosmetic 

remodcling to the ceiling, booths and floors (pp. 13 & 22). 

At thc deposition’ of-the President of Ten’s, Chris Reda (“Mr. Rcda”), Mr. Rcda testified 

that the Rock Candy Night Club had two scts of steps that led to an elevated “VIP” area for 

patrons of the club (pp. 21 -23). Prior to opening the Rock Candy Nightclub, Ten’s performed 

renovations to the club (p. 52). 

I;rumer*cy’s Motion lo Dismiss 

Gramercy argues that as an out of poshession landlord, it is not liable for plaintiffs 

accident, as thc alleged defect does not involve a structural defect that violates the Administrative 

Code. As an out-of-possession landlord with the right ofrc-cntry, Gramercy will only be liable 

I The caption on Mr. Reda‘s transcript bears the caption of a declaratory judgment action initiated by ’Ten’s 
and Gramercy against American Safety Insurance Services, Inc., the insurance carrier for Ten’s. However, counsel 
for all parties to this lawsuii. including Plaintiff, were prescnt fqr that proceeding. 
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for thc injuries sustained on thc property if the injury resultcd from a significant structural defect 

which was a violation of the Administrative Code. According to plaintiffs Bill of Particulars, 

plaintiff alleges that the steps upon which she fell were in violation of Administrative Code 8 

27-375. However, Gramercy argues, plaintiff's accidcnt took place on a set of steps that are not 

considered to be an "interior staircase" under thc Building Codc of the City of New York (the 

"Building Code"), but rather a series of steps, landings, and/or platforms that constitute a step 

assembly provided to allow travel between the first floor dance floor and the a lounge area of the 

preniiscs. Becausc the configuration and location o r  the steps is not at issue, the applicability of 

the requirements ofthe Administrative Codc for "interior stairs" is a question of law to be 

resolved by the Court. 

Graniercy contcnds that the step at issue is not an "interior stair" as defined by the 

Administrative Code because it did not serve as an ''exit.'' The steps used by plaintiff as depicted 

in thc photograph inarkcd at Gramercy's deposition merely ran from the dance floor to lounge 

area set up for club patrons. It did not serve as a means of egrcss to an open exterior space on 

either end. As such, the safety requirements of Administrative Code $27-375 governing the 

condition of "interior stairs" are inapplicable. Accordingly, summary judgment dismissing 

plaintiffs complaint and all cross claims is warranted. 

Gramercy also argues that in the event that the complaint is not dismissed, Gramercy is 

entitled to contractual and common law indemnification as against Tcn's, as any negligcnce 

would havc been that of Ten's. Paragraph 64 of the rider to the Lease states that the "Tenant 

shall, and does hercby, indemnify and save harnilcss Owner . . . against and from any and all 

claims, liability, suits, damages, judgments, costs, fines, penalties or expenses (including 
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reasonable attorney's fees) (a) arising from the conduct or management of the demised premises 

or of any business therein." Thus, as the language of the contract between Gramercy and Ten's 

demonstrated the intention of Ten's to indemnify Gramercy for claims such as those asscrted by 

the plaintiff, Gramercy should be granted summary judgment on its contractual indemnification 

claims against Ten's. 

Gramercy is also cntitled to common law indemnification from thc actual wrongdoer, 

Ten's, who by actual misconduct caused the plaintiff's injuries. As stated above, Ten's, as was its 

right under the Lease, performed renovations to the floors of thc Rock Candy Club prior to its 

opening. As such, Ten's is liable [or any negligence in the performaiicc of thosc alterations. 

Accordingly, pursuant to the principles of coiiimon law indemnification and contribution, 

summary judgment should be granted to Graniercy 017 the claims asserted against Ten's. 

Opposition by PluintlSf 

Plaintiff argues that Gramercy's motion must be denied because (a) defendant's motion is 

actually a CPLR 321 1 motion to dismiss; (b) the cssence of the defendant's motion is its assertion 

that the accident occurrcd on stairs that are not "interior stairs" under the law; (c) under any 

reasonable interpretation of the statutes, the stairs in issue are "interior stairs." 

It is undisputed that there were no handrails on either side of the stairs, that the risers 

were of different heights, and that New York'City Administrative Code 5 27-375 (e)(2),(f), 

entitled "Intcrior Stairs" provides that "[rliser height and tread width shall be constant" and the 

"[sltairs shall have ... handrails on both sides except that stairs less than forty-four inches widc 

may have a handrail on one side only." Once the violation of the safety statute is established, thc 

only issue for the jury concerning the liability phase of the trial is the issue of fact related to 
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proximate causc. Of the three categories of stairs found in the Administrative Code, "interior 

stairs" is the only category that applies to the stair at issue, and the definition of "interior stair" 

does not require that an "exit" be immediately adjacent to or connccted to the "interior stair." 

From the band and bar area, a patron must use the subject stairs to reach the dance floor of the 

club that contains the only two doors that open to the outside. They are the only stairs that serve 

those exits. Indeed, it is clear that the subject stairway cannot be an "exterior stair'' or "access 

stair" and must be an "interior stair" under the Administrative Code. Furthennore, the cases cited 

by defendant are utterly inapposite. 

Opposition h-y Ten 's 

Ten's argues that there arc issues of fact that preclude summary judgment and that 

Gramercy failed to establish that it is free froin liability for plaintiffs injuries. 

There are no conclusive documents and/or evidencc, set forth by either Gramercy or 

plaintiff, that the subject stairs are interior stairs or not; rather, based on the arguments set forth 

by both plaintiff and Gramercy it stands to reason that an issue of fact has arisen which precludes 

the entry of summary judgment at this juncture. As such, Gramercy's application for summary 

judgment is premature until such point as the issue of a structural deficiency is conclusively ruled 

upon by the trier of fact. Both Gramercy aiid plaintiff failed to conclusively prove or disprove 

whether the subject stairs are interior stairs as'defined by the applicable provisions of the 

Administrative Code. 

Further, Gramercy's motion is premature in that there has been no determination, by the 

trier of fact, as to whcther there is a causal connection betwecn the subject occurrence (which 

gave rise to the personal injury) and a violation of the building code. Until such a detcrrnination 
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is made, Gramcrcy is subject to liability for any injuries that were proximately caused by any 

structural deficicncies. 

Ten's also argues that Gramercy failed to meet its burden for sunimary judgment. Tn 

support of its motion for summary judgment, Gramercy submitted an affirmation by counsel, 

who lacks personal knowledge of the facts of the instant case. Such attorney affirmation is 

inadequate to demonstrate entitlement to summary judgment. Here, both Gramercy and plaintiff 

failed to submit evidence, in adinissible form, that supports their respective positions in ordcr to 

determine the ultimate question of fact. Furthermore, the evidence submitted with counsel's 

affirmation does not support defendants' entitlement to summary judgment. 

Plninllff:y Reply to Opposition hy Ten's 

In further opposition, plaintiff notes that there is no issue of fact concerning the naturc 

and appearance of the stairs in issue and its location in thc subject building. The Court may not 

defer to the jury, but must decide the legal question of whether the stairs in issue are interior 

stairs under the law. Further, it is clear that the stairs in issue are interior stairs, that therc were 

no hand rails adjacent thereto, and that the risers were not of even or constant height. 

Gramercy 'k Reply 

Gramercy points out that ncither plaintiff nor Ten's has served any opposition addrcssing 

that portion of Gramercy's motion seeking cohtractual and common law indemnification as 

against Tcn's. Accordingly, should the Court deny Gramercy's motion to dismiss plaintiffs 

complaint and all cross-claims against it, Gramcrcy should be granted summary judgment 011 its 

indemnification claims against Ten's. 

Gramercy also argues that plaintiff offers no argument to support her contention that 
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the instant motion should be denied because i t  is actually a CPLR 0 321 1 motion. As such, this 

argument is without support or merit. Howcver, if the Court finds that the instant motion is 

actually a motion pursuant to CPLR 5 32 1 1, it  is respectfully submitted that the Court should use 

its discrction to change the instant motion to a CPLK 4 321 I motion and thereafter dismiss 

plaintifrs complaint and all cross-claims as against Gramercy. 

Further, interior stairs are defined as a stair that “serves as a required exitttand it is 

uncontestcd that an “exit” is defined as a “means of cgress rrom the intcrior of a building to an 

opcn exterior space.” Here it is undisputed that the stairs where this accident allegedly took 

place lead from thc dance floor to a lounge area sct up for club patrons. These stairs did not servc 

as a iiieans of cgress to an open exterior space on either end. 

Gramercy also argues that the contention that, becauve plaintiff needed to step down these 

stairs to reach the dance floor in order to then walk to an exit, they must be considered “interior 

stairs” flies in the face of logic. Indeed, to adopt this strained interpretation of the statute 

would be to include any step within a building that someone could use to eventually reach an 

exit. The wording of the statute is clear. In order to be considered “interior stairs,” the stairs 

must provide “[a] means of egress from the interior of a building to an open exterior space” and 

here, that is simply not the casc. 

Turning to the opposition put forth by Ten’s, the testimony of plaintiff and dcfendants in 

this case, as well as the photographs of the subject stairs, establish that these stairs are not “[a] 

means of egrcss from the interior of a building to an open exterior space” as required under 

Administrative Codc 6 27-232. Rather, they provide a means to step down onto thc dance floor 

from a lounge area. 
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Analysis 

It is well settled that where a dcferidant is the proponent of a motion for summary 

judgrncnt, thc dcfendant inust establish that the “cause of action . . . has no merit” (CPLR 5 

3212[b]), sufficient to warrant the court as a matter of law to dircct judgmcnt in his or her favor 

(Bush v St. Claire’s IJosp., 82 NY2d 738, 739 [ 19931; Winegrad v New York Univ. Med. Ctr., 64 

NY2d 851, 853 [1985]; Wright v National Amusements, h c . ,  2003 N.Y. Slip Op. 51390(U) [Sup 

Ct New York County, Oct. 21, 20031). This staiidard requires that the proponent of a motion for 

summary judgment make aprirnu fucie showing of entitlement to judgment as a matter of law, by 

advancing sufficient “evidentiary proof in admissible form” to deinoiistrate the absence of any 

material issues of fact ( Winegrad v New York Univ. Med. Ctr., 64 NY2d 85 1 ,  853 [ 19851; 

Zuckermtin v City of New York, 49 NY2d 557, 562 [ 19801; Silverman v Perlhinder, 307 AD2d 

230,762 NYS2d 386 [ 1“ Dept 20031; Thornus v IJolzberg, 300 AD2d 10, I1,75 1 NYS2d 433, 

434 [ 1’‘ Dept 2002l). Thus, the motion must be supported “by affidavit [from a person having 

knowledge of the facts], by a copy of the pleadings and by other availablc proof, such as 

depositions” (CPLR $ 3212[b]). 

Alternatively, to defeat a motion for summary judgment, the opposing party must show 

facts sufficient to require a trial of any issue of fact (CPLR 9;3212[b]). Thus, where the 

proponent o r  the motion makes aprimu fucie’showing of entitlement to summary judgment, the 

burden shifts to the party opposiiig the motion to deinoiistrate by admissible evidence the 

existence of a factual issue requiring a trial of the action, or to tender an acceptable excuse for his 

or her failure to do so ( Yermette v Kenworth Truck Co., 68 NY2d 7 14, 7 17 [ 19861; Zuckermnri v 

City of New York, supru, 49 NY2d at 560, 562; Forrest v Jewish Guild for the Blind, 309 AD2d 
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546, 765 NYS2d 326 [ 1” Dept 20031). Like tlie proponent of the motion, tlie party opposing the 

motion must set forth evidentiary proof in admissible form in support of his or her claim that 

matei-ial triable issues of fact exist (Zuckur-maiz, supru at 562). Opponent “must assemble and lay 

bare [its] affirmative proof to demonstrate that genuine issues of hc t  exist” and “the issue must 

be shown to be real, not feigned since a sham or frivolous issuc will not preclude summary 

relief’ (Kornfeld v NRX Technologies, Inc., 93 AD2d 772 [ 1st Dept 19831, a#d, 62 NY2d 686 

[ 19841). 

Summury Jidgment Dismissing Coniplaint and Cross-Claims 

Under Administrative Code tj 27-1 28, an “owner shall be responsible at all times for the 

safe maintenance of the building and its facilities.” When an out-of-possession owner of demised 

property retains a right to reenter the premises to inspect and make necessary repairs hc shall be 

“for any structural defects, design defects, violations of the Multiple Dwelling Law, and 

violations of the Administrative Code, abscnt the assumption to make repairs” (Rodriguez v. E & 

P Assocs., 20 Misc 3d 1 129, 872 NYS2d 693 [Sup Ct Bx County 2OOSJ citing Guzman v Haver2 

Plaza Housing Dcv. Fund Co., 69 NY2d 559 [1987]; Nuineny v The Eust New York Suvings 

Bunk, 267 AD2d 108,699 NYS2d 412 [ 1st Dept 19991 [the out-of-possession owner “may be 

held liable for negligence with rcspect to the condition of property even after the transfer of 

possession and control to the tenant whcre thi  landlord ‘has a contractual right to reenter, inspect 

and make needed repairs at the tenant’s expense and liability is based on a significant structural 

or dcsign defect that is contrary to a specific statutory safety provision’]). The defect must violate 

a specific statute, and thc violation itself constitutes constructive notice upon the landlord 
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(Rodriguez v E & P Assocs., 20 Misc 3d 1 1 29).2 

It is uncontested that thc Lease states, in pertinent part: 

Access to Premises: 13. Owner or Owner’s agents shall have the right (but shall not be 
obligated) to enter the demised premises in any emergency at any time, and, at other 
reasonable times, to examine the same and to makc such repairs, replacements and 
improvements as Owner may deem necessary and reasonably desirable to any portion of 
the building or which Owner may elect to perform, in the premises, following Tenant’s 
failure to make repairs or perform any work which Tenant is obligated to perform under 
this lcase, or for thc purpose of complyng with laws, regulations and other directions of 
governmental authoritics. 

As plaintiff alleges that Gramercy’s liabilty is prcdicated upon Administrative Code 9 

27-375, liability may be imposed upon Graniercy, an out-of-possession landlord, if plaintiffs fall 

on the subject stairway of a resulted from Gramercy’s failure to comply with the Administrative 

Code. Statutory interpretation is a question of law that should bc decided by the court (DeHosu v 

City of New York, 30 AD3d 323, 81 7 NYS2d 282 [ 1st Dept 20061 citing Hohhins v County of 

Bronme, 87 NY2d 831,834,637 NYS2d 679 [ 19951). The question ofwhether the 

Administrative Code requires a staircase to have a particular type of handrail is one of law, not of 

fact, and that it is error for a trial court to submit that issue to a jury (DeRosu v City oJ’New York, 

supra). 

It is uncontested that the subjcct stairs were not exterior or access stairs. Plaintiff’s claim 

is dependent upon Administrative Code $9 27-232, 27-375(f)( 1) and 27-376. Administrative 

Code $ 9  27-232 defines an interior stair as “a stair within a building, that serves as a required 

exit.” An exit, in turn, is defined as “[a] means of egress from the interior of a building to an 

* Administrative Code 5 27-375, entitled “Interior Stairs” provides that ”[rliser height and tread width shall 
be constant“ and the “[sltall-s shall have ... handrails on both sides except that stairs less than forty-four inches wide 
may have a handrail on one sidc only” (Administrative Code $.27-375(e)(2),(f)). 
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open exterior space which is provided by the use of the following, either singly or in 

combination: . . . interior stairs, [or] exterior stairs.” An “open exterior space” is “A street or 

other public space; or a yard, court, or plaza open on one or more sides and unroofed or open on 

all sides, which provides egress to a street or public spacc”; “[p]ublic space” is “[aln open space 

outside of a building. . . ,” Finally, cxterior stair is defined as “[a] stair open to the outdoor air, 

that serves as a required exit.” 

Here, the unrefuted deposition testimony establishes that the stairs in question led to and 

from an elevated lounge area inside the Club and a lower dance floor inside the Club (“We were 

standing on the dance floor. As we were . . . .starting to go up the stcps, I grabbed [Melanie’s] 

hand right at the base of the steps” (p. 27); plaintiff remained in the lounge area for five minutes 

before proceeding to walk “down the stairs” where she “thought [she] was stepping onto the 

dance floor” (p. 28)]). Thus, the subject stairs did not provide a nicans of egress to the street or 

public area outside orthe premises (see Munsfield 17 Uolcemascolo, 34 AD3d 763, 826 NYS2d 

1 15 [2d Dept 20061 [finding that stairway which ran fi-om an opening in the floor behind the bar 

to thc basement floor and did not serve as a means of egress to an open exterior space on either 

end was not an “interior stair” because it did not serve as a required “cxit”]; Schwartz v Hersh, 

50 AD3d 101 1 ,  856 NYS2d 640 [2d Dept 20081 [staircase plaintiff was descending in a building 

did not qualify as “interior stairs” because i t  did not serve as a required exit from the building]). 

Plaintiff‘s argument that the subject stairs lead to the dancc floor that contains the only 

two doors that open to the public is unpersuasive; to adopt plaintiff‘s argument that the subjcct 

stairs must be used to exit the preniiscs would improperly expand the definition of internal stairs 

to include all stairs within a building. Further, although the definition of “interior stair” docs not 
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require that the “exit” bc immediately adjacent to or coiinectcd to the “interior stair,” the 

definition makes clear that the stair must be a means of egress from thc interior of the premises 

to an open exterior spacc,” and “open exterior space” is defined as a “strcet” or “other public 

space” i.e., an “open spacc outside of a building.” The dance floor 01’ lounge area to which the 

subject stairs lcad does not fall within thc definition of “open exterior space.” Accordingly, the 

requireincnts set forth in Administrative Code 

interior stairs do not apply, and Gramercy, an out-of-possession landlord, cannot be said to have 

violated thc Administrative Code. 

b b  

27-375(f) governing handrails installed in 

As to the procedural issue raised by plaintiff, plaintiff failed to articulate the basis for its 

claim that Gramercy’s motion, which is supported by deposition testimony, is actually a 321 1 

motion. In any event, given that Grainercy’s motion rests on deposition testimony and not solely 

on the complaint, it cannot be said that it would qualify as a 321 1 motion (cJ: Realty Investors v 

Blzuidaswrrlu, 254 AD2d 603,679 NYS2d 179 13d Dept 198S] [deposition transcripts do not 

qualify as “documentary evidence” for purposes of 321 1 (a)( I)]; Nonnon v City ofNew York, 9 

NY3d 825 [2007] [on a motion to dismiss for failurc to state a cause of action under 321 l(a)(7), 

the Court looks to the four corners of the complaint, accepts the allegations therein as true, and 

assesses whether the plaintiff has stated a cognizable claim]). Therefore, denial of Grarncrcy’s 

motion on this ground lacks merit. 

Nor is Gramercy’s motion for summary judgment improper on the ground that it  is based 

on an attorney’s affirmation, given that tlic affirmation is bascd upon documentary evidence, to 

wit  deposition testimony (see Zuckermarz, supru at 563 [“The affidavit or affirmation of an 

attorney, even if he has no personal knowledgc of the facts, may, of course, serve as the vehicle 
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for the submission of acceptable attachments which do provide “evidcntiary proof in admissible 

form”, c.g., documents, transcripts”]; Prudential Securities lnc. v Rovello, 262 AD2d 172 [ 1st 

Dept 19991 [a party can prove aprinzn facie entitlcrncnt to summary judgment through the 

affirmation of its attorney based upon documentary evidence]). 

Thereforc, the branch of Gramercy’s motion for summary judgment dismissing the 

complaint of plaintiff Nicole Westra (“plaintiff”) and all cross-claims against it is granted. 

Sum mu ry Judgment G m  n ling Contra ctuu 1 LE n d Corn rn on L u w In dem n if cu tion 

The Court also notes that Gramercy established entitlement to contractual indemnification 

as against co-defendant Ten’s Cabaret Inc. A party is entitled to full contractual indemnification 

provided that the intention to indemnify can clearly be implied from the language and purposc of 

the entire agreement and the surrounding facts and circumstances (Drzewinski v Atlcirrcic Sccflold 

d Idudder Co Inc., 70 NY2d 774,777 521 NYS 2d 216 [1987]; Masciottcr v Morse Diesel 

Iflnternutionul, h r . ,  303 AD2d 309, 758 NYS2d 286 [ l “  Dept 20031). 

It is undisputed that thc Lease requires Ten’s indemnify Graniercy “against and from any 

and all claims, liability, suits, damages, judgments . . . [and] reasonable attorncy’s fees . . . arising 

from the conduct or management of the demised preinises or of any business therein.” In light of 

this provision, and the fact that this branch of Gramercy’s motion is unopposed, the branch of 

Graiiiercy’s motion seeking contractual and cbmrnon law indemnification against Ten’s is 

granted. 

In light of the foregoing, the Court does not reach the issue of common law 

indemnification. 
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Conclusion 

Based on the foregoing, it is hereby 

ORDERED that the branch of the motion by Gramercy for pursuant to CPLR 8 321 2 for 

summary judgment dismissing the complaint and all cross-claims as against Gramercy is granted; 

and it is further 

ORDERED that the branch of the motion by Gramercy for pursuant to CPLR 8 32 I2 for 

summary judgment on its claims for contractual and common law indemnification as against 

co-defendant Ten’s Cabaret Inc., is gaiited only as to Gramercy’s claim for contractual 

indemnification; and it is further 

ORDERED that Gramercy shall scrve a copy of this order with notice of entry upon all 

parties within 20 days of cntry; and it is further 

ORDERED that The Clerk may enter judgment accordingly. 

Dated: July 10, 2009 
/ Hon. Carol Robinson Edniead, J.S.C. 

HON. CAROL EDMEAD 
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