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SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OE’ NEW YORK : IAS PART 36 

321 EAST 84“’ ST. OWNERS, INC., 
X ----_____--I--------___________________ 

Index No. 1.15363/08 

Moti on Seq. No.: 001 

In this act. iori  t o  I ~ C O V ~ L  ahtorneys’ fees, pl-aintiff, 321 

East 8 4 t h  St. Owners, Tnc. (the “Coop”) ,  moves pursuant to CPLR 

3212 for summary judqment on t.he issue of 1i.abi.l.ity on the causes  

of action in the complaint. and summary judqmcnt dismissing the 

affirmative defenses of  derendant, Ralph Ward (the “Lessee”) . 

BACKGROUND 

Plai.ntiff Coop, a cooperative corporation, owns the building 

located at 321 East. 8 d t h  Street, N e w  York, New York (the “subject 

building”). Defendant Lessee is the proprietary lessee and owner 

of t h e  shares of s t o c k  of the cooperati.ve corporation relating to 

apartments 4F and 4R in the subject bui-lding. 

In March 2007, t h e  Lessee commenced an action, entitled W a r d  

v 321 E a s t  8 d L “  St. O w n e r s ,  Inc., Sup Ct, NY County, Index No. 

104129/07 (the “underlying action”), against: the Coop. The Coop 

sought summary judgment dismissing the Complaint in the 

underlying action, as well as summary judgment on its first 

counterclaim for attorneys’ fees incurred therein. While the 

summary judgment motion was pending, t h e  Court, by order entered 

February 27, 2 0 0 8 ,  struck the Lessee’s Complaint, dismissed the 

underlying action, and directed the Lessee to reimburse the Coop 

$1,950 in attorneys’ fees, based on the Lessee‘s failure to 
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appear at a discovery conferencc or comply with numerous 

discovery o r d e r s  (see Order, N o t  of Mot, L‘xh A). 
I .  

Thereafter, by order entered July 2, 2008, the Court denied, 

as moot, the Coop’s motion for summary judgment dismissing t h e  

CompIa.i,nt (Order, Not o€ Mot, Exh B). ’I’he Court a l s o  denied, as 

premature, the Coop’s request for siimmary judgment on its 

count.crclaim for attorneys’ f ces ,  and dismissed t.he (:ount.ercl.aj.m 

“without prejudice to [ t h e  Coop’s] right [to] comrnence a 

subsequent action for attorneys’ fees ,  if warranted” (id. ) . 

Thereafter, the Coop sent a billing statement, dated October 

17, 2008, demanding payment: from the Lessee of “additional rent” 

in the amount of $33, 901.72 for attorneys‘ ~ P P S  i nciurred in 

defending the underlying action. The Lessee declined to make 

payment and this action ensued. 

The Cornplaint a1.1.eges a cause of action for judgment in the 

amount of $33,901.72, representing attorneys’ fees incurred in 

the underlying action, plus interest from July 2, 2008 (first 

cause of action) and reasonable attorneys’ fees incurred in 

bringing this action (second cause of action). 

The Lessee answered, generally denying the allegations in 

the Complaint and asserting affirmative defenses, which seek 

dismi.ssa1 of the Complaint: (1) for faj-lure to state a claim; (2) 

because the claims in the underlying action were not decided on 

iiie rrierits; (3) because tne monies sought are n o t  in compiiance 

with the provisions of the proprietary lease and bylaws governing 

the Coop; (4) based on the doctrine of unclean hands; (5) based 

on the d o c t r i n e  of laches; (6) on the ground that this is an 
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alleged retaliakory act.ior.1 in response to the Lessee commenci ng a 

dissolution proceeding against t-he Coop; and (7) based on the 

doctrine of equitable est-oppel. 

The Coop now seeks summary judgment on the issue of 

liability o r 1  the causes of action in the Complaint, as well as 

summary judgment dismissing the Lessee’s affirmat-ive defenses. 

DISCUSSION 

It is well settled that the proponent of a summary iudqment 

motion must make a prima facie showing of entitlement to judgment 

as a maLLer’ of law, tendering sufficient- evidence to demonstrate 

the absence of any matcrial issues of f a c t  (see Wiriegrad v N e w  

York Un iv .  Pled. C t r .  , 64 NY2d 851, 853 [1985]; Z u c k e r m a n  v C i t y  

of N e w  York,  49 N Y 2 d  557, S 6 2  [198@]). Once this showing has 

been made, t h e  hiir-den shifts to the party opposing the motion for 

summary judgment to produce evidentiary proof in admissible form 

sufficient to establish the existence of material issues of fact 

which require a trial of the action ( Z u c k e r m a n  v C i t y  of N e w  

York, s u p r a ) .  Mere conclusions, expressions of hope, or 

unsubstantiated allegations or assertions are insufficient t.0 

defeat summary Judgment (id. ) . 

Here, the Coop essentially asserts that it is entitled to 

summary judgment based on the Lessee’s failure to pay  the 

$33,901.72 listed as additional rent in the October 17, 2008 

billing statement. To support its position, the Coop relics 

primarily nn paraqr-aph 78 of the proprietary leases, which 

s t a t e s :  
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If the Lessee shall at any time be in default 
hereunder and the Lessor s h a l l  incur ar-iy 
expense (whether paid or not) in performing 
acts w h j c h  the Lessee is required to perform,  
or in instituting any action or proceeding 
based on such d e f a u l l ,  O L  deIeriding, or 
asserting a couriterclaim in, a n y  action or 
proceeding brought by the Lessee, the expense 
thereof‘ to t-he Lessor, including reasonable 
attorneys’ fees and disbursements, shall be 
paid by t.he T , P S S P P  t . c c  I. h e  Le,T,sor, on dcrmrid, 
as addit.ioria1 rent 

(Proprietary Leases, Not of Mot, Exhs D, E). 

“It. is se t - t - led  that the int-erpretation of t h e  provisions of 

a lease is governcd by Lhe same rules of constructjon applicable 

to other ayreements” (Hnr -wi t z  v 1025 F i f t h  Ave., I n c .  34 A D 3 d  

248, 249 [IyL Dept 20061 ) . Furthermore, “in those i n s t a n c e s  

where the intent of the parties is clear and unambiguous from the 

language employed on the face of the agreement, t h e  

interpretation of the document is a matter of l a w  solely for the 

court” (id.). Moreover, “New York public policy disfavors any 

award of attorneys‘ fees to the prevailing party in a litigation 

. . .  and a provision in an agreement allowing the recovery of 
attorneys‘ fees that a r e  ‘incidents of litigation‘ s h o u l d  be 

strictly construed” (id. [internal citations omitted] ) . 

Here, there simply has been no finding that the Lessee is in 

default of the proprietary leases. The October 17, 2008 billing 

statement, demanding payment of $33,901.72 as additional rent for 

not constitute a finding of default. The Coop’s assertion that 

whether the Lessee is in default: of the proprietary leases has no 

bearing on its rights to reimbursement for attorneys’ fees is 
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c o n t r a d i c t e d  by t h e  clear a n d  unambiguous  l a n g u a g e  e m p l o y e d  on 

t h e  f a c e  of  s a i d  l e a s e s .  Thus ,  t h e  Coop f a i l s  t o  d e m o n s t r a t e  

e n t i t l e m e n t  t o  judyrnerit a s  a m a t t e r  of l a w ,  a n d  t h e  r e q u e s t  f o r  

summary j u d g m e n t  on t h e  i s s u e  of  l i a b i l i t y  o f  t h e  f i r s t  a n d  

s e c o n d  causes of a c t i o n  m u s t  be d e n i e d .  

The b r a n c h  o f  t h e  m o t i o n  s e e k i n g  summary j udgmcnt  d i s m i . s s i n g  

t h e  Lessee’s a f f i r m a t i v e  d e f e n s e s  m u s t  a l s o  be d e n i e d  s ince ,  h e r e  

Loo, t h e  Coop f a i l s  t o  o f f e r -  a n y  e v i d e n t i a r y  pi-oof t o  e s t a b l i s h  

e n t i t l e m e n t  t o  j u d g m e n t  a s  a m a t t e r  oE I .aw.  The  c o n c l u s o r y  

a s s e r t i o n  t h a t  t h e  a f L i . r m a t i v e  d e f e n s e s  l a c k  m e r i t  i s  

i r i s u f f i c i e n t .  F u r t h e r m o r e ,  c o n t r a r y  t.o t h e  Coop‘s p o s i t i o n ,  t-he 

d i s m i s s a l  o f  t h e  Cornp la in t  i n  t h e  u n d e r l y i n g  a c t i o n  f o r  

n o n c o m p l i a n c e  i s  not on  t h e  merits s o  a s  t o  p r e c l u d e  t h e  

p r o f f e r e d  a f f  i r m a t i v e  d e f e n s e s  

M a c h .  C o . ,  65 N Y 2 d  614, 615-616 [19S5]). 

( s e e  Maitland v T r o j a n  E.1 ec. & 

A c c o r d i n g l y  i t  i s  

ORDERED t h a t  t h e  m o t i o n  f o r  summary j u d g m e n t  is den i . ed ;  i t  

i s  f u r t h e r  

ORDERED t h a t  w i t h i n  3 0  days  of  e n t r y  of  t h i s  o rder ,  

d e f e n d a n t  s h a l l  se rve  a copy upon a l l  p a r t i e s  w i t h  n o t i c e  of 

e n t r y .  

Dated: 

q q [  8 
J:\Summary Judgrnent \321EBIST 

J. S .  C .  
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