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I 

- against - 

ISRAEL DISCOUNT BANK OF NEW YORK, also 
known as IDB, EDMOND ESKENAZT, ELENA 
BASTANTE, JOSEPH CORTES, JULIO BERGER, 
ARI SHEER and ROGER MAGLIO, 

Defendants. . I. 

In this employncnt discrimination action, plaintirr Jacob hhroncr (“Aluoncr”) niovcs for 

an order (i) granting sanctions against dcfendants based 011 their allegedly willful dcstruction of 

certain evidence, including the hard drive of the computer of Alironer’s supervisor, (ii) 

rcinibursing him for fees paid to a computer forensic expert, and (iii) striking defendants’ sixth 

affirmative dcfense for failure to state a causc of action (motion seq. no. 017). Ahroner separately 

moves to expand the rccord to support the motion for spoliation sanctions (motion seq. no. 018).’ 

Defendants oppose the motions. 

BACKGROUND 

In this action, Ahroner alleges that he was subjected to a hostile work environment and 

discrimination based on his race, age and national origin when crnployed at the defendant Jsrael 

Discount Bank of Ncw York (hereafter the “Bank”) in violation of New York State Human 

‘Motion scq. nos. 017 and 018 are consolidated for disposition. 
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Rights Law (NY Executive Law 4 296( l)(a) ) and New York City Huiiian Rights Law 

(Administrative Code of the City of New York tj 8-502). Specifically, Ahroner, who is 

Caucasian aiid whose ethnic background and religious faith is Jewish, alleges that he was 

discriminated against as the only non-Hispanic einployce in the Bank’s Bookkeeping 

Departiimt2 Ahroncr further alleges that thc Bank breached in iiiiplied contract arising out of 

the employec handbook arid violated New York State Labor Law tj 198(1-a) by failing to pay him 

overtime. The coiiiplaiiit was later amended to include a disparate impact claim based on age. 

During all rclevant periods, dereendants Elena Bastante (“Bastantc”) and Joscph Cortcs 

(“Cortes”) were Alu-oncr’s supervisors in the Bookkeeping Department, and rcported to 

dcfcndant Julio Berger (“Bcrger”), who is a First Senior Vice President at thc Bank, rcsponsible 

for supervision of the Bookeeping Department. Bergcr reported to dereiidant Edniond Eskcnazi 

(“Eskenzi”) who is tlic Bank’s Division Executive overseeing thc Booking Department. 

Defendant An Sheer (“Sheer”) was the Bank’s President and defendant Koger Malito (“Malilo”) 

was the head ofHuman Resources. 

According to the complaint, the discriminatory conduct against Ahroner, who had been 

employed by the Bank since 1987, began in 1992, whcn he began to work at the Bank’s 

Bookkeeping Department. It is alleged that the discriminatory conduct, which occurred from 

1992 until Ahroner was terminated on November 8, 2002 at age 59, consisted of, inter alia (1) 

requiring Ahroner to complete his work after hours without making payment for overtime pay or 

supper money, (2) having attendance sheet showing h o n e r ’ s  overtime retyped so as not to 

It is alleged that the only other Caucasian Jewish employee in the Bookkeeping 
Department was also discriminated against and as a rcsult left the department. 

..... 
I ... .. . .  ~ . .  . . . .  -. . . .  
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show aiiy ovcrtimc liours, (3) threatening to discharge Alironer if he submitted overtime requcsts, 

(4) failing to provide Ahroncr with needed equipment, ( 5 )  causing Aluoiier to perform 

unncccssary work and additional work, and (6) failing to proinote Ahroner or to give him 

increases in pay. In addition, it is alleged that Ahroner was treated in an abusive fashion, 

deineancd, segregated from others in the depadrnent and ostracized, and that work was created 

for the purposc of liarassing Ahroner and making him work overtiiiic and interrering with his 

work productivity. 

By letter datcd November 18, 2002, counsel for Alroncr wrote to Sheer and advised 

hiiii that his investigation of claims that Ahroner was wrongfully tenniiiatcd including thc timing 

and circuinstanccs of his termination ‘koiiipcl the conclusion that [the Bank] discriminated 

against [Ahroncr] on thc basis of his agc and his religion (Jewish).” The letter also slated that 

“you are placcd on notice that [the Bank] must undertakc all efforts to preserve froin spoliation 

all docunicnts and other records relating to our clicnt’s employmciit, as well as any unlawful 

conduct of [the Bank] or its employees. As you may be aware, spoliation gives rise to an 

inference and instruction that the missing documents would have proved the charging party’s 

case.” By letter dated December 3,2002, counsel for Ahroner wrote to counsel for the Bank 

advising the Bank that all documents from Ahroner’s desk should be returned and that all 

evidence related to Ahroner claims should be preserved. By letter dated December 6, 2002, 

counsel for the Bank replicd that the Bank was aware of its obligations in this regard. 

This action was commenced on July 1 1, 2003. The discovery process has been extensive 

and arduous and has involved the court’s appointment of a special referee and a judicial hearing 

officer. Discovery in this action has revealed that Ahroner and another employee of the 
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Bookkeeping Department were terminated in November 2002, along with twenty-three other 

employees, allegedly as part of a reduction in  forcc at the Balk. Ahroner maintains that the 

evidence shows that his termination, along with four other employees ages 52 to 76 scrving undcr 

Bcrgcr was discriininatoiy, and asscrts that shortly before his tcnnination six younger Hispanic 

employees wcre hired in the Bookkeeping Dcpartment. The Bank maintains that Ahroncr’s 

teiininalion was part of an overall plan to help the Bank remain profitable, and that Ahroner’s 

position as a clerk in the Bookkccping Depailment was eliminated as his functions were being 

automated. 

Allroller testified at his depositioii that Bastante and Corks made anti-Semitic comments 

lo him. In addition, Rachel Asseoff, who was another Jewish employee in thc Bookkecping 

Department, testified that while she did not hear Bastante inakc anti-Scniitic remarks 10 her, she 

heard from Hispanic eniployecs at the Bookkeeping Department that Bastante “mumbles those 

JCWS or something like that.” However, during their depositions, Bastantc and Cortes denied 

making anti-Semitic comments about Ahroner and the other individual defendants denied being 

aware that Bastantc or Cortes made such comments. 

The primary issue on this motion is whether the Bank should be subject to sanctions 

based on its alleged destruction o f  relevant ernails, hack up tapes and the hard drive of Bastante’s 

computer and lists of employees from the Bookkeeping Department used by the Bank in 

connection with its decision to terminate Ahroner. 

Ernails, Back-up Tax5  and Bastante’s Hard Drive 

In his second document demand, dated January 4,2004, -4lroncr rcqucsted all crnails 

relating to Ahroner. An interim discovery order dated September 29,2004 directed that the Bank 

4 

[* 5 ]



produce all ernails relating to h o n e r ’ s  dischargc. 

After conducting a search for such einails, the Bank produced 110 emails in response to 

this request, asserting that its eniployees scarched their tiles “including computcr files and 

archived files” arid werc unable to locate responsive docurncnts other than what ... has been 

previously produccd to plaintiff.” (Decembcr 8, 2004 Affidavil of Susan Rinaljdi, First Vice 

Prcsiclent o f  Persoizliel 71 3). Betwecn Noveiiiber 2006 and June 2007, thc Bank submitted 

arfidavits Prom various employees, representing that a scarch for the emails had been conducted 

and none had been found. Moreover, when questioned at thc deposition, Bastaiitc testified that 

she iievcr received or wrote any ma i l s  about Ahroner, except a iiicmoranda concerning his 

rcquests for days off. Howcver, she did testified that she received about 200 emails a day, 

including from Eskcnzi and Berger, and that she saved the iriipoi-tanl ones i n  both elcctronic and 

paper folders. Former President Sheer testified that inanagement discussions regarding the 2002 

downsizing were not typically doiic by email. Berger testified that he searched for, but did not 

locate, any emails concerning the 2002 downsizing, and specifically that he did send any emails 

to Bastante regarding the reduction in force or to any of the other managers since the 

communications with thc mangers was done in person. Eskenazi testified that he did not 

remember receiving any einail from Bastante regarding Ahroner or sending her any such emails. 

On February 28, 2007, Ahroner took the deposition of Andrew Landi (“Landi”), the 

Bank’s First Vice Prcsidcnt of Information Technology (“IT”) Bank since January 2004. At his 

deposition, Landi testified that Bastante’s computer, which had been used since approximately 

1994, had not been upgraded since 2000 or 2001. but that the Bank was “in the process of an 

upgrade now,” and that the hard drives of the computers were not being preserved unless 
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rcqucstcd. (Landi EBT, at 16). Upon hcaring this testimony, Ahroner’s counsel rcqucstcd that 

Bastante’s hard drivc be preserved. Landi also testified that in  general the email was saved not to 

the hard drive but to the server, of which a back up tape is made which is generally preserved for 

one year. 

In response to questions about archived emails, Landi answered no one asked whcther 

he or anyone under his direction at IT had searched to scc if thcrc wcrc any archived emails for 

thc years 2002 or carlier relating to Ahroncr. Howcvcr, when cross cxaniincd, hc tcstificd that at 

the time this action was brought lie was not the First Vice Prcsidcnt of IT, and that his 

prcdcccssor, Alcx Liwag, would liavc intcrfaced with tlic lcgal dcpartnient and would have 

received any instructions to put a litigation hold on certain documents. 

On May 10, 2007, tlic court expanded its September 24, 2004 directive and ordcrcd that 

all cniails, notes and correspondence regarding Ahroner be produced. The court also directed 

that Bastante’s hard drive be prescrvcd and Catherine Rogers, Esq. (“Rogers”) Epstein, Bccker 

& Green, then counsel to defendants agreed on the record to preserve it. On May 3 1,2007, 

Rogers wrote to Edward N. Gewirtz, Esq. (Gewirtz”), counsel to Ahroner stating that, as stated 

on the record in court, the hard drive “had been saved and pursuant to this demand it was 

searched for responsive electronically stored documents and none was f ~ u n d . ~ ”  

On August 23, 2007, the court issued an order directing that the Bank produce Bastante’s 

hard drive for inspection and examination by a forensic expcrt, and that if the parties wcre unable 

3Dele~endants assert that the language in Rogers’ letter that the hard drive “had been saved” 
can be interpreted lo mean that although the hard drive had been saved in the past, this was not a 
representation that the drive was saved as of May 3 I ,  2007. This interprctation does not make 
sense in light of subsequent events, as indicated below, including the production of a document 
from the hard drivc in Octobcr 2007. 
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to agree on such expert that the court would select one. The parties were unable to agree on a 

foreiisic expert arid as directed by tlie court, each party submitted to the court a proposed expert 

and the expert’s qualifications. In thc meantime, by letter dated October 1 1, 2007, Rogcrs sent a 

lettcr to Gewirtz, enclosing various documents, including a documcnt found on Bastante’s hard 

drive. 

On February 1 ,  2008, the court appointed Peter J. Theobald, of Klein Licbman & Grescn, 

LLC (“KLG”) thc forensic expert proposcd by defendants “lor tlie purpose of retrieving 

electronically stored materials of Elena Bastante, with all cost of such services to be paid for by 

[Ah-oner] without prejudice to plaintiff seeking reimbursement from defcndants at the 

conclusion of the casc.” 

Therealter, tlic parties entered into a stipulation and confidcntiality agreemcnt concerning 

the procedures for examining the hard drive. Mr. Theobald’s inspection of the hard drive was 

scheduled lor March 18,2008 at thc Bank’s offices so that Mr. Theobald could make a copy of 

the hard drive and then examine it at KLG’s offices. On the day before the inspection, 

defendants’ counsel, Mary Gambardella Esq. (“Gambardella”) then of Epstein, Becker & 

Green,4 informed Mr. Genvirtz by eniail that Bastante’s hard drive was not being made available, 

but rather,“consistent with the Bank’s retention practice, Bastante’s hard drive was preservcd by 

taking an image of that hard drive and we asked that it be put aside to ensure no purging until the 

litigation was completed.” 

4At the time that these motions were made the defendants were represented by Epstein, 
Becker & Green. On October 15,2008, a conseiit to change counsel was filed substituting 
Wiggins & Dana as attorneys of record for the defendants. Gambardella now works for Wiggins 
& Dana and continues to reprcscnt defendants. 
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Despitc this spccific rcpresentalion, no iiiiage was taken of the haid drivc. Duiiiig an 

April 16, 2008 telephone coiiference between Mr. Theobald and Landi, who as noted earlier is 

the First Vice Prcsideiit of IT for the Balk, Laiidi told Mr.Theobald that Bastante le€t the Bank in 

2005, and contradicting his deposition testimony, that her computer “was upgraded 

approxiinately twicc sincc that t h e  [and that] [dluring the upgrade licr computer hard drive was 

wipcd all data and donated to a charitable organization. The company did iiot prescrve the hard 

drive before disposing of it.” (Theobald, 7 9). 

With rcspect to contents o r  thc hard drive or local computer, Mr. Thcoobald was 

informed by Laiidi that: 

At the time of intcrcst, 2000-2002. Elena Bastante’s coinputcr was 
configured to store her documeiits and emails on servcr, Microsoft 
Exchange inail scrver was in usc, and Microsoft Outlook mail 
client was used on the desktop. The mail server held all email 
folders, and the file server licld all documents. The [Bank] 
...p olicy was to store documents and emails on the servcr(s), 
however, it would have been possible for Ms. Bastante to save a 
document or email on a local computer. The computer’s temporary 
working files and the user’s local profile would have been stored 
on the local computer’s drive. This may have included working 
copies of emails as they were read andor composed in Microsoft 
Outlook. Any records of Internet browsing would have been stored 
on the local computer’s hard drive; this would include records of 
any personal email accounts using services such as Hotmail, Yahoo 
mail, etc. 

(Theobald Affidavit, 11 8). 

According to Theobald, Landi informed hiin that ‘ L M ~ .  Bastante’s documents folder on 

the file server and eniails on the mail server are no longer available. Backups on tape are 

mutincly made of the servers and kept for up to one year. [The Bank] did not preserve back up 
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tapes lroin h e  tinie that the Ms. Baslanlc was an eniployee”(T1ieobald Affidavit, 11 10j.j 

Based on Landi’s representations, Mr. Theobald concludcs that “I feel there is a little 

possibility of recovcriiig any useful infomation related to Ms. Bastante’s emails and docunicnts 

related to Mr. Alvoiier during tlic time of interest 2000-2002.” (Id. 111 3). Notably, Mr. Tlieobald 

apparently iiiade 110 effort to exaiiiine the server to verily Landi’s statements. 

Ahroiicr iiow seeks spoliation sanctions bascd on the alleged deslruction of Bastante’s 

hard drives and back-up tnpcs and asserts that “upon information and belief’ that (1) “ the ernail 

communications betwccn Eskenazi aiid Berger would have shown that Ahroncr was beiiig 

disparately treated by Bastante and that Eskenazi and Bcrgcr knew that Ahroner was being 

singled out for disparate treatment by Bastante and was being forccd to work overtime without 

pay, (2) thc cninil cornmunications bctwccii Eskenazi, Berger and Bastante would have showii 

that [thc Bank’s] proffercd reason lor teniiinatiiig Ahroner’s ciiiploymeiit was a pretext for 

unlawhl discriminatioii based on, inter alia, his age and based on Bastante’s animus towards 

Jews, and that (3) emails from Bastante and other Hispanic employees in the Bookeeping 

Department would have shown Bastante’s anti-Semitic animus, as would emails sent of 

Bastante’s web based Yahoo mail account ...[ shown on her business card].” 

Ahroiier argues that, upon receiving notice of the potential action by letter dated 

November 18, 2002, from his counsel notifying the Bank’s President of Ahroner’s claims that he 

’Landi also informed Mr. Theobald that “beginning in July 2004 all einails have been 
archived [and that] [a] sinal1 number of emails from prior to July 2004 have been archived” and 
that a search of the email archives performed by Landi found “a small number (10 to 15) of Ms. 
Bastante’s emails in archives” (Id. 18 10, 11). The emails found by Landi had been previously 
located and are of no apparent relevance. 

- .  . d. .I- ., .I , , . . . , ~ . . , ,. : I --- -. ., 
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was wrongfully teiminated, dcfcndants’ counsel had an obligation to take custody of the back-up 

tapes and dcfciidants’ hard drives,6 suspend their document retention policies, and preserve all 

relcvant documents. & Zubulake v. US$ Warburg LLC, 220 FRD 212 (SD NY 2003); 

Zubulake v.UBS Warburg LLC, 229 FRD 422 (SD NY 2004). In addition, Ahroner argues that i t  

was not sufficient compliance with discovery to ask the Bank’s eniployecs to produce documents 

which they deemcd Iclevaiit to the case, and lhal i t  was counsel’s rcsponsibility to review 

defendants’ eniail accounts and hard drives and preserve them. 

Ahroncr argues that based on thc dcstruction of evidence relating to his claims, he is 

entitled to an infercncc that these documents, if available, would have proven his clainis of 

hostile work ciiviroiment and wrongful tcrmination and that scnior management at the Bank was 

aware of the hostilc work environmcnt and wronghl termination and did nothing to stop it. 

Alternatively, Ahroner argues that the affirmative dcfcnses in defendants’ answer relating to the 

missing documents and records should be stricken. 

In opposition, defendants counter that the November 18,2002 letter, and the original 

complaint filed in 2003, were insufficient to put defendants on notice to preserve ernails relating 

to discriminatory conduct since neither contained allegations of derogatory or discriminatory 

remarks. Defendants also assert that in any event since the reccipt of the November 2002 letter, 

in-house and outside counsel to the Bank have taken all necessary steps to preserve information 
0 

regarding Ahroncr’s claims, including providing detailed instructions to preserve electronically 

‘While the spoliation motion briefly refers to the alleged destruction of the other 
individual defendants’ hard drives, there is no evidence that these hard drives which Ahroner 
never sought to inspect were destroyed, so that on this record spoliation sanctions cannot be 
granted based on their allegcd destruction. 
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stored information containing refereiices to Ahroner, and making an exhaustive search of thc 

Bank’s paper and coniputer files, including instructing all individual defendants to produce 

electronic communications relating to Ahroner. 

In support of thcse contciitions, defendants provided for in-camera illspection four 

memos related to tlie presei-vation of documents. The earliest memo was apparently written by 

the Bank’s associale General Counsel to tlie then First Vice President of IT, Alex Liwag, prior to 

the conmencement of this action. Thc next preservation ineiiio was apparently written in or 

about 2005, and at the time that Bastante and Sheer had left thc Bank. The remaining two 

prescrvation iiieiiios werc written on March 1,2007 and November 2, 2007.7 

In addition, defendants asscrt that thcre is no evidencc that any purportedly destroycd 

evidencc would be relcvaiit to Allroner’s claims. Defendanls note that seven witnesses from the 

Bank were qucstioned concerning alleged anti-Semitic comments testified that they never heard 

Bastante or Cortes make dcrogatory to Ahroncr concerning his religion, and that the deposition 

testimony of the individual defendants did not reveal that there were any relevant emails written 

about Ahroner or the 2002 downsizing that resulted in his termination. Moreover, defendants 

argue that, based on Landi’s testimony, the einails would not be saved on the hard drive but on 

the back-up tapes that are kept for one year. Defendants also rely on affidavits submitted by 

7To the extent the memos among the Bank’s lawyers and its employees contain the 
lawyers’ “mental impressions and personal beliefs” procured in the course of litigation they are 
protected by the work product privilege. Corcoran v. Peat. Manvick. Mitchell and Co., 15 1 
AD2d 443,445 (1” Dept 1989). However, the fact that the memos were written, which was 
disclosed in court, aiid the dates that they were written are relevant to the motion and do not 
disclose any confidential information. Notably, such memos apparently are not protected by 
privilege under fedcral law since in considering whether spoliation sanctions should be issued, 
the federal courts have described the content of preservation instructions between counsel and 
cmployecs of a client. See: c.g. Zubulake v. CrSS Warburg LLC, 220 FRD at 21 6-217. 
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Bank ernployccs stating that scarches Tor relevant files including computer files and archivcd 

files had been conducted and that all relevant documcnts had been produccd, and that Alvoiier’s 

counsel failed to challengc these representations by demanding the inspcction of the computer 

and hard drives i n  a timely manner. 

Eiiiplovee Lists 

The record reflects that the employee lists at issuc were handwritten lists of the 

Bookkccping employees functions, which were considcrcd in connection wilh the 2002 reduction 

in lorce at the Bank. The existence of these lists came to light during discovery. 

Bastante testificd at her deposition that the dctcrniination as to which employees in the 

Bookkeeping Dcpaitmcnt would be terminated was bascd, in part, on the review of the list which 

indicates their dutics and what thcy hiow how to do. Bastante testified that she met wilh Berger 

for about two and a half hours to go over the lists. She further testified that the Berger also relied 

on a “ d d t  list” that was prepared for him by his secretary based on information that she and 

Cortes supplied to him every year. Bastante testified that she discussed with Berger that 

Ahroner was doing “the mailing of the fund transfer” and that it was being automated and that 

“the little work that is now left we have to let it go to him” (Bastante EBT, at 1227-1228). 

Bastante testified that she did not keep the list. 

According to the affidavit and deposition testimony of Cortcs, shortly before the 2002 

reduction in force he was asked to provide Bastante with a list of tasks being performed by lhe 

mailing group in the Bookkeeping Department, including Ahroner, and he asked the employees 

to list the tasks they performed and that he also listed the tasks they performed. Cortes also states 

in his affidavit that he gave the list to Bastante, and that he did not keep copies of the list and did 
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not recall the list being returned. h his affidavit, Berger states that the lists he reviewed during 

his meeting with Bastante were lists of tasks performed by the employees and did not include job 

perforniance reviews, and that he did not keep the list after the mccting. 

Ahroner argues that lists are crucial evidence aiid deleendants apparent destruction of the 

lists should result in sanctioiis since the record shows tliat tlic decisioii to tenninate Aluoiier was 

based on a review of thcse lists, and that contrary to Bastante’s testimony, Ahroner was not 

perfonning the “fund transfer” job, that had becn allcgedly been automated, for. more than a year 

beforc the 2002 reduction in forcc and that this job was performed by othcrs. Ahroner thus 

argues that “without thcsc lists i t  is iinpossible to know if Bastantc or Cortcs or both ‘railroaded’ 

Ahroner into being terminatcd in thc reduction in force, by indicating to Berger that Rhroner’s 

work had hccn ‘autoinated’ when in fact i t  was tlic othcr cniployccs work if anyonc’s had bceri 

automated.” (Gewirtz Affirmation, 11 19). 

Dcfcndants counter that spoliation sanctions are not appropriate bascd on their inability to 

produce the lists sincc the record coiitains extensive information as to the content of the lists, 

including deposition testimony and affidavits and that the lists contains only job functions and 

not any performance revicws. In addition, defendants poiiit to Berger’s testimony that he made 

the decision to tenninate Ahroner after speaking to Eskenazi and before he met with Bastante to 

go over the lists, and that he had independent knowledgc of the tasks being performed in the 

Bookkeeping Departmcnt. Defendants also assert that aiiy destructioii of the lists occurred prior 

to Ahroner’s termination and thus before defendants had notice of any potential litigation. 

DISCUSSION 

Under New York law, spoliation sanctions are appropriate where a litigant, intentionally 
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or negligently, disposes of crucial items of evidencc .,. before the adversary has an opportunity 

to inspect tlicin.” Kirkland v Ncw York Citv Housing Authority, 236 AD2d 170, 175 (1 Dept 

1997). Moreover, sanctions for the spoliation of evidence have been held to be appropriate even 

where the evidence at issue was destroyed prior to the issuance of any discovery order sccking 

such evidence, and wherc the destruction of evidcnce has not been shown to be intentional or i n  

bad faith. Id; SCC also Squitieri v Citv of New York, 248 AD2d 201 (1 Dcpt 1998). 

On the other hand, when there is no pcndirig litigation or iiotice of a specific claim. 

spoliation sanctions have been dcnied when evidence is destroyed in the ordinary course of 

busincss. Sinitti v New York City Health & Hospitals Cop., 284 AD2d 121 (1” Dept), Iv. 

denied, 97 NY2d 607 (2001 )(spoliation sanctions properly denied where the defendant hospital 

disposcd of the subject blood donor records in a manner consistent with regulatory requirements, 

pursuant to business routine and before plaintiffs’ negligent screening theory was in issue); 

Roberts v Consolidated Edison of New York, 273 AD2d 369 (2d Dept 2000)(denying discovery 

sanctions where there was no evidence that Village’s practice of routinely destroying its work 

records was either spoliation or an effort to frustrate discovery). 

“When parties involved in litigation engage in the destruction of evidence, a number of 

remedial options are provided by existing New York statutory and common law.” Ortega v. City 

of New YQrk, 9 NY3d 69,76 (2007). Thus, under CPLR 3 126, “if the court finds that a party 

destroyed evidence that ‘ought to have been disclosed ..., the court may make such orders with 

regard to the failure or refusal as are just.”’Id_ This provision gives New York courts “broad 

discretion to provide proportional relief to the party deprived of the lost evidence. such as 

precluding proof favorable to the spoliator to restore balance to the litigation, requiring the 

14 
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spoliator to pay the cost to the injured party associated with the development olreplacement 

evidcncc, or employing an adverse inference instructioii at trial of thc action.” Id. (citations 

omitted). In addition, “where appropriate a court can impose the ultimate sanction o r  dismissing 

the action or striking the responsive pleadings, therefore rendering ajudgnient on default against 

the olknding party.” Id. (citations omitted). 

Howcvcr, thc severe sanction of dismissing thc action or striking rcsponsivc pleadings is 

not warrantcd unlcss the party seeking such sanctions meets its burden of establishing that the 

evidcncc dcstroyed is crucial to the iiioviiig parties’ case, and that the party suffered prejudice as 

a result of ils deslniction. 

Riley v. IS$ Tnlern. Service System. Tnc,, 304 AD2d 637 (2d Dcpt 2003). At the same time, 

when tlic dcstr-oycd evidence is not shown to be ciiicial or its loss prcjudicial, lcsser sanctions in 

Balaskoiiis v. HRH Constr. Corp., 1 AD3d 120 (1” Dept 2003); 

the form of an adverse inrerelice instruction, a missing document charge or a preclusion order 

have been found to be a proper exercise of the court’s discretion. See Metropolitan New York 

Coordinating Council on Jewish Poverty v. FGP Bush Terminal. Inc., 1 AD3d 168 (1” Dept 

2003); Mclendez v. City of New York, 2 AD3d 170 ( I”  Dcpt 2003); Foncette v. LA Express, 295 

AD2d 471,472 (2d Dept 2002). 

When the spoliation sanctions are sought for the alleged destruction of electronic 

evideiicc as opposed to paper evidence, special issucs arise in demonstrating that such evidence 

was destroyed or ever existed.8 See e.q, Fitzpatrick v. Toy Industry Association. Inc., 2009 WL 

159123 (Sup Ct NY Co. 2009); Lipco Electric Corp . v. ASG C onsulting Corp., 4 Misc3d 

‘In March of this year the Uniform Rules of New York Trial Courts concerning 
preliminary conferences was amended to include a provision relating to this issues. SCS NYCRR 
5 202.12(~)(3). 

15 

[* 16 ]



I ‘I 

101 9(A)(Sup Ct Nassau Co. 2004). Tn such cases, forensic experts arc often retained to retrieve 

deleted niatcrial andor to determine when the electronic discovery was deleted from thc relevant 

computer and how such data was removed. InEoglia v. Barnes & Noble College Bookscllcrs. 

Inc., 48 AD3d 636 (2d Dept 2008); ECOR Solutions, Inc. v. Statc of New York, Department of 

Environnicntal Conservation, 17 Misc3d 1 135(A)(Ct. Claims 2007). 

In view of the paucity of Ncw York case law spccifically addressing issues arising firom 

thc allcged destructioii of electronic cvidcnce, New York courts exainiiiiiig the issue have relicd 

to sonic cxteiit on preccdent lrom federal courts in deciding these issues. See e.g, Fitmatrick v. 

Toy Industry Association, Inc., 2009 WL 1591 23; Lipco Electric Corp. v. ASG Consdting Corn,., 

4 Misc3d 101 9(A). 

In Zubulake v. UnS Warburg LLC, 220 FRJI 212,220 (SD NY 2003), in addressing 

spoliation sanctions for the destruction of electronic evidence, thc court held that the party 

seeking sanctioiis must establish that: “( 1) the party having control over the evidence had an 

obligation to preservc it at the time it was destroyed, (2) that the records were destroyed with a 

‘culpable state of mind’ and (3) that the destroyed evidence was ‘relevant’ to the parties claim or 

defense.” A “culpable state of mind,” as described in the second part of the test includes 

ordinary negligence. Id.; See also Squitien v City of New York, 248 AD2d 201. With regard to 

the third part of the test, the courts have found that relevance of the destroyed evidence can be 

inferred when il is shown that such evidencc was destroyed in bad faith or as the result of a 

party’s grossly negligent conduct. Id_; See also, See also Residential Fundina Cop.  v. DemxrE  

Financial C ~ r p  ., 306 F3d 99, 109 ( “[wlhere a party destroys evidence in bad faith, that bad faith 

alone is sufficient circumstantial evidence from which a reasonable fact finder could concludc 
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that the missing evidence was unfavorable to that party .... Similarly, a showing of gross 

negligcncc in tlic dcsti-uctioii or untimely production of evidence will in soinc circumstances 

suffice”) (citations omitted). 

In Zubulake v. UBS Warburp. LLC, the court also addressed the obligations of counsel 

and litigants to preserve electronic data. It wrote that “[olnce a party reasonably anticipatcs 

litigation it musl suspend its routine document retcntioddcstruction policy and put in place a 

‘litigation hold’ lo  ensure the preservation of relevant documents.” Td. at 218. In a subscquenl 

inotioii in the same case, the court wrotc that: 

A party’s discovery obligations do not eiid with the 
iinpleinentation of a ‘litigation hold’-to thc contrary, that’s only 
the beginning. Counsel inust oversee coinpliaiice with the 
litigation hold, monitoring the party’s eUorts to retain and 
produce rclcvant documents. Proper comniunication between a 
party and her lawyer will ensure (1) that all relevant inPomation 
(or at least sources of relevant information) is discovcrcd, (2) that 
relevant information is retained on a continuing basis; and (3) 
that relevant non-privileged material is produced to the opposing 
Party. 

Zubulake v . D $  Warburg LLC, 229 FRD at 432. 

In this case, the record shows that despite defendants’ control over the electronic evidence 

on Bastante’s hard drive and on the server and their obligation to prescrve it, such evidence was 

either destroyed or permitted to be written over before Ahroiier had an opportunity to review 

such materials. While the preservation memos show that an initial litigation hold was placed to 

preserve relevant electronic data before this action was conmenced and that further preservation 
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instructions were subsequcntly given,’ there is no evidence of “oversee[ing] compliance with the 

litigation hold, monitoring the party’s e1-Tot-h to retain and produce relevant documeiits.” u. 
While there is evidence that defendants searched their electronic and papers files and 

produced responsive documents, such searches do not satisfy the Bank’s obligation to preservc 

electronic data relating to h o n e r ’ s  case on “a continuing basis.” Zubulake v.UB$ Warburg 

u, 229 ERD at 432. In addition, it cannot be said on tliis record whether all 01 these searches 

occurred behre the destructioii or writing over o r  clcctronic evidence. Tlic cour-l notes that Landi 

tcstificd at his deposition that although he has been in charge of the Bank’s IT Department since 

January 2004, he was unaware of any litigation hold relating to this action, and the record shows 

that many of the searches done for the emails were performed artcr that date. 

Moreover, contrary to dchdan t s ’  position, the rccord cstablishes that cinails existed 011 

Bastante’s hard drive based on her testimony that she received 200 emails each day from 

Eskenazi and Eerger and that she saved certain of them electr~nically.’~ In addition, Bastante’s 

personal email accounts, which she apparently used for business purposes, would have also been 

stored on her hard drive.” 

As to the destruction of hard drive on Bastante’s computer, the court concludes such 

This litigation hold was apparently directed in response to the November 18,2002 letter 
from h o n e r ’ s  counsel to the Bank. Contrary to defendants’ argument, the Novembcr 18, 2002 
letter, which contained allegations that the Bank discriminated against Ahroner on the basis of 
his age mid his religion, was sufficient to put defendants on notice to preserve emails relating to 
discriminatory conduct or derogatory remarks as to Ahroner. 

’1 

While Landi testified that most email was saved to the server, he also stated that email IO 

could be saved to the hard drive. 

”There is no evidence that information other than emails existed on the hard drive and 
that has not yet been produced. 
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destimction was done in bad hith or at the very least was the product of gross negligence, so that 

the relevance of the email stored on the hard drive can be inferred. 

Coy .  v. Degeorge Financial Cow., 306 F3d at 109. First, the record is repletc with 

contradictory statements as to whether the hard drive was preserved and when it was wiped 

clean. While Landi testiflcd during his deposition in February 2007 that the computers were last 

upgraded in 2001 -2002 and wcrc in the proccss of bcing upgraded, he told the lorcnsic cxpcrt 

that Bastante’s hard drive had been upgraded twice since that 2005 and that during one of thcsc 

upgrades and on an unspccificd date, the hard drive was wiped clean. In the meantiiiic, when the 

court dircctcd the preservation olRastante’s hard drivc on May 10,2007, counsel lor thc Bank 

did not indicate that thc hard drive had been compromised or destroyed, but agreed to preserve it. 

Moreover, in her letter dated May 3 I ,  2007, counsel again statcd that the hard drive would be 

preservcd. Furthermore, at the time that the court directed appoiiitmcnt of a forensic expert to 

examine the hard drive in August 2007, and thereafter while thc dctails of such appointincnt were 

being considered, counsel for defendants never informed the court or Ahroner that the hard drive 

was not preserved, or that there was any issue about obtaining the information from the hard 

drive. In addition, in October 2007, counsel produced a document froin the hard drive. 

Residential Funding 

The first sign that the hard drive may not have been preserved was the March 17,2008 

email from defendants’ counsel that the hard drive itself was not available for inspcction by the 

forensic expert on the following day but that an image of it was available. Despite this 

representation, no iinage of it was taken. Notably, when Landi spoke to the forensic expert he 

did not specify which of the “upgrades” of Bastante’s computer resulted in the hard drive being 

wiped clean or the date on which the hard drive had been wiped clean and/or given to charity and 
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110 cxplanatioii is made as to why, up until the day bcfore the inspection, defendants’ counsel 

thought that at lcast the image of the hard drive had been preserved. 

Moreovci-, the Bank’s document rctention policy does not indicate that wiping hard 

drives clean in conncction with an upgrade and donating them to charity is a procedure that might 

have occurred in thc ordinary course of business. In any event, since the Bank received notice of 

Ahroner’s potential claims 011 November 18, 2002 and a litigation hold was placed on electronic 

data rclatiiig to Ahroner’s claims, defeiidants cannot avoid spoliation sanctions by asserting that 

the destruction of the hard drive was in the ordinary course of business. 

The court i s  dccply disturbed that despite the contradictory statements in the record 

regarding the preservation or the hard drive, defendants make no effort to cxplain thcsc 

contradiclioris to inform the court as to what actually occurred. Infercnccs to bc drawn fioni tlic 

contradictory statements are that, at bcst, no meaningful effort was made by the Bank to preserve 

the hard drive and, at worst, the Bank intentionally destroyed the hard drive to avoid disclosing 

its contents.12 Here, the court concludes that Bastante’s hard drive. was destroyed in bad faith or 

as the result of gross negligence after the litigation hold was placed in November 2002, and after 

the court specifically directed that it be preserved in May 2007, or at least after the defendants 

learned in February 2007 that Ahroner was seeking to have the hard drive preserved. 

Accordingly, the three-part test provided under Zubulake v. UBS Warburg LLC, for 

establishing entitlcmcnt to spoliation sanctions has been met.I3 First, the record establishes that 

The court notes that nothing in the record suggests that defendants’ counsel knew about 12 

the destruction of the hard drive or its image prior to the forensic inspection. 

13With respect to defendants’ assertion that the loss of evidence is Ahroner’s 
responsibility, the court recognizes that this action was commenced in 2003, and discovery began 
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dcfeiidants had control over the hard drive and an obligation to prcserve t at the tiiiie i t  was 

destroyed. Additionally, as the hid drive was destroyed in bad faith or ,s [lie result of gross 

ncgligcncc, it has bccn cstablishcd that the drive was destroyed with a ‘culpable state of mind’ 

aiid the relevance of the emails stored on the hard drive can be inferred. See Residential Funding 

COT. v. Dcgcorgc Financial Gorp., 306 F3d at 109. 

Howevcr, since Ahroner has not shown through deposition testimony or othcr evidence 

that such emails are crucial to his case or that their loss was prejudicial, sanctions in thc form of 

an advcrsc infcrcncc chargc, as opposed to striking defendants’ responsivc pleading, is an 

appropriate rei~iedy.’~ hletropolitan Ncw York coordinatinc Coitncil on Jewish Povertv v. FGP 

shortly thereafter, and while Ahroner in the November IS, 2002 iiotjficd the Bank to preserve 
rccords regarding Ahroner’s employment, it was not until 2007, near the end of a long and 
extensive discovery process, that Ahroncr spccifically sought the preservation of Bastante’s hard 
drive aiid to inquirc about thc cxistence of back-up tapes on thc server which might contain 
emails. See e.g., Fuiitsu Ltd v. Federal Express Cow., 247 F3d 423 (2d Cir), cert denied, 534 
U.S. 891 (2001)(holding that trial court did abuse its discretion in denying spoliation sanctions 
where plaintiff did not request an inspection of the damaged ship container that was destroyed by 
the defendant until prior to making its motion for summary judgment). However, as indicated 
above, since Ahroner notificd dcfendants in November 2002 to preserve all evidence relating to 
his clainis and defendants agreed to preserve thc hard drive in 2007 and only contended that it 
was destroyed after the forensic expert sought to inspect it, Ahroner’s lack of diligcnce in seeking 
this information does not preclude thc issuance of spoliation sanctions based on the hard drive’s 
destruction. 

In opposition to Ahroner’s request for an adverse infcrcnce charge, defendants cite New 14 

York case law holding that in order to be entitled to an adverse inference chargc that party 
seeking such charge “must make a prima facie showing that the document in question actually 
exists, that is under the opposing party’s control and that there is no reasonable explanation for 
the party’s failure to produce it.” Wilkie v. bkw York City Health I% Hospital Corp,, 274 AD2d 
474 (2d Dept), Iv denied, 96 NY2d 705 (2000); see also, Jean-Pierre v. Tuoro College, 40 AD3d 
8 19, 820 (2d Dept 2007). It is unclear whether these precedents are applicable here as they 
concern requests for an adverse inference charge based on the failure to produce a document as 
opposed to tor the spoliation of evidence, But see ECOR Solutions, Inc. v. State Qf New York, 
Department of Environmental Conservation, 17 Misc3d 1 135(A). In any event, the three-part 
test applied in these cases has been met here since it has been shown that (1) the emails on the 

21 

[* 22 ]



- -  . . . .  . . . . -. . . . 

Bush Terniinal. Inc., 1 AD3d 168; Hilfi.gcr v. Coininonwealth Trucking,, Inc., 300 AD2d 58, 60 

(1” Dcpt 2002). Accordingly, Ahroner is entitled to an adverse inference charge at trial that the 

elnails on the hard drivc would not support defendants’ defense that Alironer was terminated as 

part of an overall plan to reorganize to help thc Bank remain profitable and becausc his position 

was bcing eliminated, and would not contradict evidence introduccd by Ahroner that he was 

teniiinated as the result of discriniinatioii based on his age and religion. 

While spoliation sanctions are appropriately graritcd for thc dcstruction of the ernails 011 

the hard drivc, thc court reaches a different conclusion with respect to lhe eniails that wcrc crased 

from the server since the relcvance of such ernails cannot be cstablishcd bascd on the deposition 

tcstimoiiy or other evidence in tlie record, and the record is insufficient to establish that their 

destrucliori was the result of bad faith or gross negligcncc. In contrast, in Zubulake, on which 

Ahroner relies, tlie plaintiff providcd cxteiisivc proof that the defendants’ cniployees were 

deleting relevant einails and some of which were restored on backup tapes “while others have 

been altogether lost, though there is strong evidence that they once existed.” 229 FRD at 426. On 

the other hand, the court in Fitzpatrick v. Tov Industry Association. Inc., 2009 WL 159123, 

dcnied spoliation sanctions based on the alleged destruction of email finding that “plaintiff has 

not demonstrated the likelihood of the existence of relevant documents or eniails ... that were not 

turned over to her.” 

Under these circunistanccs, Ahroner’s request for spoliation sanctions with respect to the 

allegedly destroyed electronic data is granted only to the extent indicated above, i.e. that Ahroner 

will be entitled to an adverse inference instruction at trial with respect to ernails on Bastante’s 

hard drive exist, (2) they were under defendants’ control, and (3) the destruction of the hard 
drive does not provide a reasonable explanation for failing to produce the ernails. 
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hard drive, and is otherwise denied. 

Additionally, based on defendants’ destruction of the hard drive and the inability of the 

forcnsic expert to inspect it, Alvoner is entitled to reimbursemciit of any Iees paid by him to the 

forensic cxpert and any attorncys’ fees cxpciided in pursuing the forensic cxaminatioii of the hard 

drivc. With respect to the attoiiicys’ Iees the recovery of such fccs shall require the submission of 

proof of tlic reasoilable amount of such fees as directed below. 

Tlic next issue concerns the alleged dcstruction of the eiiiployee lists containing 

dcsciiptions of the duties of the employees in the Bookkeeping Dcpartnicnt. As a preliminary 

matter, the court notcs that it cannot be conclusively dctcrmincd on this record whether these lists 

were lost or destroyed in the ordinary course of busincss or aftcr dekiidants received notice o r  

Ahroncr’s potential claims and were under an obligation to preserve such records. At the same 

time, there is evidcncc in the record establishing the content of the lists. While Berger testified 

that he did not rely on the lists is deciding to terminate h o n e r ’ s  employment, there is evidence 

from which a jury could infer that the lists were used to determine which employees were to be 

discharged. 

However, Ahroner has not been shown that the lists are crucial to his claims or that their 

loss was prejudicial such that the severe sanction of striking defendants’ responsive pleadings is 

warranted. Balaskonis v. HRH Constr. Corp., 1 AD3d at 120 (trial court properly denied 

plaintiffs’ request to strike defendant’s pleadings based on the alleged destruction of evidence 

where there was no indication that “third-party defendant disposed of crucial evidence”). The 

issue of whether a lesser sanction should be imposed and the nature of the sanction, if any, 

including inter alia, a missing documents charge is referred to the trial court. Id. at 121 (where 

the sanction of striking the pleading is denied plaintiff was properly granted leave “to seek a 
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missing documents charge at the time of trial”) , 

ln addition to seekiiig spoliation sanctions, Ahroncr moves to strike defendants’ sixth 

affirmative defense allcging that Ahroner’s claims are barred by the exclusive remedies of the 

New York State Workers’ Coinpcnsatioii Law. This defense is without nicrit siiice claiiiis for 

eniploynient discrimination and failure to pay overtimc arc not barred by the exclusivity 

provisions of tlic Workers’ Compensation Law. Hanford v. Plaza PackacinE Corp., 284 AD2d 

179 (1” Dept 2001). Accordingly, tlic motion to strike this defense is granted. 

Finally, Ahroiicr’s niotioii to expand the record is dcnied siiice it impermissibly seeks a 

second opportunity to argue his spoliation motion, and to submit iiew cvideiice to the court, 

which would not have changed the court’s dcterniinatioii in aiiy event.15 

111 view of tlic above, i t  is 

ORDERED THAT Aliro~icr’s motion [or spolialion sanctions is granled only lo the exlent 

that Ahroner will bc entitled to an adverse inference instruction at trial with respect to emails on 

Bastante’s hard drive and Alwoner may seek sanctions, including a missing documents charge, 

with respect to the employee lists at the time of trial, and the motion is otherwise denied; and it is 

further 

OIiDERED THAT within ten days of receipt of proof as to the amount paid by Ahroncr 

to Peter J. Theobald, the forensic expert retained to examine Bastante’s hard drive, dekndants 

are directed to reimburse Ahroner for such amounts; and it is further 

”Since Ahroner referred to, but mistakenly omitted from his spoliation motion, the May 
3 1, 2007 letter written by Rogers regarding the preservation of the hard drive, the court has 
considered this letter in deciding the spoliation motion even though it was first submitted as an 
exhibit to a reply affirmation in support of Ahroner’s motion to expand the rccord. 
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ORDERED THAT within 20 days or  the date of this order, Ahroner shall submit to the 

court an affirniatioii of services so that the court can determine the reasoiiable amount of 

attorneys' fees cxpciided in connection with pursuing thc forensic examination of thc hard drive, 

and which shall include detailed timc records and the basis for the hourly rate charged, including 

the expcrience and qualifications of the attorney(s) working on the matter, and failure to timely 

comply with h i s  paragraph shall result in a waiver of the rcquest for such fees; and i t  i s  further 

ORDERED THAT the motion to strike the sixth affirmative defensc is grantcd and the 

sixth affirmative deleme is stricken; and it is further 

ORDERED THAT the motion to expand Ihc rccord is denied. 

. . 

JUL 13 2009 
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