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INDEX NO. 06-25405 __ 

SUPREME COURT - STATE OF NEW YORK 
I.A.S. PART 10 - SUFFOLKCOUNTY 

P R E S E N T :  

I loll. - JOHN J.J. JONES, JR. 
Justice of the Supreme Court 

MOTION DATE 1 1-25-08 
Mot. Seq. # 002 - MD 

- .- - - - -..________________------------------------------- X 
i' 21 HE:RINE FEITZINGER, as Administrator of : 
ihc Pstate of' RONALD JOSEPH FEITZINGER : 
,and C ATHFRINE FEITZINGER, individually, 

BRUCE G. CLARK & ASSOCIATES, P.C. 
Attorneys for Plaintiff 
22 South Bayles Avenue 
Port Washington, New York 1 1050 

Plaintiff, 

- against - 

Of 1 %  MA'I'T'HEW SIMON, M.D., GREAT 
S (  11 7.1 I BAY SURGICAL ASSOCIATES, P.C., 
1 ' i  A I ! I l E  SIMON GERSTENHABER, M.D., 

' A (  QLJELINE M. SPENCER, D.O., JANE A. 

SO1 TIi SHORE COMPREHENSIVE MEDICAL : 
GROUPy P C ,GOOD SAMARITAN HOSPITAL, : 

: 

O M ;  ISLAND ANESTHESIOLOGISTS, PLLC, : 

KOOP, R N , ANP-C, D. LOVEMILL, RPA, 

LEWIS JOHS AVALLONE AVILES, LLP 
Attorneys for Defendants Simon, Great South Bay 
Surgical Assocs., Gerstenhaber, Long Island 
Anesthesiologists, Lovemil & Good Samaritan 
Hospital Medical Center 
425 Broad Hollow Road 
Melville, New York 11747 

GEISLER & GABRIELLE 
Attorneys for Defendants Spencer & South Shore 
Comprehensive Medical Group 
100 Quentin Roosevelt Boulevard 
Garden City, New York 1 1530 

WILSON, ELSER, MOSKOWITZ, et al. 
Attorneys for Defendant Koop 
3 Gannett Drive 
White Plains, New York 10604-3407 

'.ipoii the following papers numbered 1 to 42 read on this motion for summary judgment ; Notice of Motioili Order 
; Notice of Cross Motion and supporting papers -; Answering Affidavits and 

32 - 40 ; Replying Affidavits and supporting papers 41 - 42 ; Other -; (- 
,) 'Slrow .: ause and supporting papers 

?iipportiiig papers 
') it is, 

1 - 32 

ORDERED that this motion by defendants Claude Simon Gerstenhaber, M.D., and Long Island 
\i~cstIicsiologists, PLLC for an order granting summary judgment dismissing the complaint against them 
\ ~ic~nled 

P l m t i  ff Catherine Feitzinger, individually and as administratrix of the estate of Ronald 
I c ivi iqxr ,  commenced this action to recover damages for medical malpractice, wrongful death, and loss 
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t citziiigel- v Simon 
Intiex Vo. 06-25405 
I’sge h’o : 

S C I I ~ I ~ C S  I’laintiff alleges that on October 26, 20134 defendants negligently provided anesthesiology 
M \ ~ I  ces during the umbilical bilateral inguinal hernia repair performed by co-defendant, John Simon, 
11 i) iLlore particularly, plaintiff alleges, among other things, that defendants failed to properly 
,inxstht:trze Mr. Feitzinger, failed to take his full arid complete medical history prior to administering 
iinccthc:~~a, and negligently failed to take into consideration his medical history. 

’ Ir Claude Gerstenhaber, who is a partner in defendant Long Island Anesthesiologists, first came 
irito ,ontact with decedent Ronald Feitzinger on October 26, 2004, the day of the operation, at around 
‘ 00 p in Dr Gerstenhaber, an anesthesiologist, conducted a pre-anesthesia evaluation and examination 
i 1 dcccdcnt and performed a spinal epidural anesthetic prior to the surgery. Mr. Feitzinger was 
riisciiarged from Good Samaritan Hospital Medical Center on October 27, 2004, at approximately 12:40 

I I I  0 1 1  October 29, 2004, Mr. Feitzinger was brought by ambulance to the emergency department of 
cicfendant Good Samaritan Hospital in cardiac arrest at approximately 10: 10 a.m. Sadly, efforts to 
~ c q u w t ~ t c  the decedent were unsuccessful. According to an autopsy of the decedent performed by the 
ryicdic;il examiner’s office, the official cause of deal h was thrombotic microangiopathy. 

llefendants Dr. Gerstenhaber and Long Island Anesthesiologists now move for summary 
i ,~dgrneiit dismissing the complaint against them, asserting that there is no causal connection between 
i’icir car‘c ;tiid treatment and the injuries to decedenl. In support of their motion, they submit, inter alia, a 
c o j n  of the pleadings, transcripts of the deposition lestimony of Dr. Gerstenhaber and Dr. Simon, 
l io~pi tal records relating to decedent’s operation, thtc autopsy report prepared by the Suffolk County 
Vedical Examiner’s Office, and an affirmation of 1)r. Sheldon Deluty. 

6 hc requisite elements of proof in an action to recover damages for medical malpractice are a 
( : w i d i o n  or departure from accepted practice and evidence that such departure was a proximate cause of 
i n i u i - ~  or damage (Feinberg v Feit, 23 AD3d 517, 806 NYS2d 661 [2005]; Lyons v McCauley, 252 
I D 2 d  5 16,675 NYS2d 375 [ 19981, Zv denied 92 NY2d 814). To make a prima facie showing of 
entitlement to summary judgment in an action to recover damages for medical malpractice, a defendant 
i~livsiciaiii must establish through medical records and competent expert affidavits that the defendant did 
1101 clcviatc 0 1 -  depart from accepted medical practice in defendant’s treatment of the patient (Mendea v 
Ci’tii of IV~‘M! Yovk, 295 AD2d 487,744 NYS2d 847 [2002]). To rebut a prima facie showing by the 
c~etentfant physician, a plaintiff must demonstrate the existence of a triable issue of fact by submitting an 
t Y I X I - ~ ’ ‘  d’fitiavit of merit attesting to a deviation or departure from accepted practice and containing an 
c-piiiion that the defendant’s acts or omissions were a competent-producing cause of the injuries of the 
ivtticnt ( see  Ltfivhitz v Beth Israel Med. Ctr.-Kings Highway Div., 7 AD3d 759, 776 NYS2d 907 [2004]; 
I)oniartrd:ki v Glen Cove OB/GYNAssocs., 242 AD2d 282, 660 NYS2d 739 [1997]). 

1: hi ti motion for summary judgment dismissing a medical malpractice action, a defendant 
i ~ l i w c i a i i  ha5 the initial burden of establishing that the treatment he or she rendered did not deviate from 
liooci and accepted medical practice, or that the plaintiff was not injured by such treatment (see Shahid v 
I’iw Fork CiQ Health & Hosps. Corp., 47 AD3d 800, 850 NYS2d 519 [2008]; Rebozo v Wilen, supra; 
I’hotnpsotr v Ovner, 36 AD3d 791, 828 NYS2d 5051 [2007]; Williams vSahay, 12 AD3d 366, 783 
V \ N d  Oh4 120041). To make a prima facie showing of entitlement to judgment as a matter of law, a 
\Icleiidaiit physician must establish through medical records and expert affidavits that he or she did not 
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k p x t  from ncccpted medical practice in the treatment of the plaintiff (see Jones v Ricciardelli, 40 
\D;d 035, 836 NYS2d 879 [2007]; Mendez v Citv ofNew York, supra). If the defendant makes such a 
Jw\viiig, the burden shifts to the plaintiff to demonstrate the existence of a triable issue of fact by 
, u h i n i  tting an expert’s affidavit or affirmation attesting to a departure from accepted medical practice 
ind  : p i i n g  that the defendant’s acts or omissions were a competent producing cause of the plaintiffs 
nrunc5 (see Rebozo v Wilen, supra; Vera v Soohoo, 41 AD3d 586, 838 NYS2d 154 [:2007]). 

At  his examination before trial, Dr. Gerstenhaber testified that he is licensed by New York State 
r )  p a c t i c e  medicine and that he is certified by the American Board of Anesthesiology. He testified that 

w a  t i n t  came into contact with Mr. Feitzinger on the day of the subject surgery, at which time he 
onducted an examination of him. He testified the examination included auscultation of the lungs, 
i\tcniiig to the heart, checking the patient’s airways, looking at vital signs, and a general interview of the 

, )a t le i i t ’s  health. He testified that he recommended a spinal anesthetic in this situation, due to the 
natieiit’c history of throat cancer and asthma. He testified that he chose a regional anesthetic to avoid 
i i i v  complications with the airway, and to prevent any exacerbations of patient’s asthma. He testified 
~Iic me:;thesia procedure and the operation were “uneventful.” He testified he saw decedent in the 
1 cc(~vcrv room after the surgery and prescribed medications for him. 

i)i I)eluty, a physician duly licensed to practice medicine and a Diplomate of the American 
i3o‘ir-d of Anesthesiology, opines in his affirmation, within a reasonable degree of medical certainty, that 
*he iarc  rendered by Dr. Gerstenhaber and Long Island Anesthesiologists was not the proximate cause of 
(iccederit’s injuries. He states that Dr. Gerstenhaber took proper and adequate medical history of 
ilcccdeiit and appropriately documented his findings. He also states that the anesthesia record reveals 
71ic11 the type of anesthesia administered and the timing of it was appropriate and within the standards of 
~iicstlictic care. He further states the postoperative care provided to decedent by Dr. Gerstenhaber was 
,vi thin the ytandards of anesthetic care. Dr. Deluty states that prior to the subject procedure, decedent 
vcic scen at the office of co-defendant South Shore Comprehensive Medical Group and was medically 

j lcai ed Ibr the procedure by co-defendant Jane Koop, a nurse practitioner. He states decedent also 
1 iiiilenvent a physical performed by co-defendant physician assistant, Dukerns Lovemil on October 19, 
’004 arid ,j pre-anesthesia evaluation performed by Dr. Gerstenhaber on the day of the surgery. Dr. 
:)clut\i liirther states that Dr. Gerstenhaber documented on the evaluation the type of surgery that 
ciccc(lent was to undergo, the medications he was taking at that time, his medical history including throat 
j ; I I I C C I .  tha t  he had undergone a right radical neck dissection; and decedent’s vital signs. Dr. Deluty 
.[ate\ t l i a t  thc examination of decedent included auscultation of the lungs, and heart, and airway, 

tfyiig I t  as ‘‘(’lass 1 ,” meaning that the uvula was fully visualized. 

Ih I k l u t y  states that Dr. Gerstenhaber completed a comprehensive pre-anesthesia evaluation of 
* i ic paticiit. tiocuinenting his past medical history, and appropriately chose a combined spinal epidural 
,iiicxthctic based upon decedent’s medical history. He concludes that the post operative care provided to 
ilic tlccetlcnt hv  Ilr. Gerstenhaber was within the standards of anesthetic care, as decedent was given 
I~orpht i ic  in the postoperative care unit (PACU) and percocet was ordered by Dr. Gerstenhaber. He 
(’pi tics that decedent was appropriately evaluated arid discharged by Dr. Gerstenhaber, who had no 
iiirtltci ~;oiitact with decedent. He states that there is no standard of care which mandates or requires any 
tiirthcr mitact by the anesthesiologist with the patient once an appropriate evaluation and discharge 

[* 3 ]



i * ~ i i i  t l i r  PA( ’1 I has been conducted. 

I ) r  Cierstenhaber and Long Island Anesthesiologists’ submissions established prima facie their 
<f i t  i i  icincnt to summary judgment dismissing the medical malpractice action against them (see Bengston 
I J F m g : ,  4 I AD3d 625, 839 NYS2d 159 [2007]). Plaintiff opposes the motion and argues that 
&icicndant’s expert affirmation failed to address the specific allegations of malpractice set forth in 
~laintift’s bill of particulars. In support of her motion, she submits a redacted affirmalion of her expert, 
L‘ transcr-ipt of the deposition testimony of plaintiff, and decedent’s medical records. 

,111 attirmation by plaintiffs expert, a physician duly licensed to practice medicine and a 
I )ipIi)iiitilc of the American Board of Anesthesiology, opines that Dr. Gerstenhaber departed from good 
ml .rcceptcd anesthesia practice in several ways. Plaintiffs expert’s report states that Dr. Gerstenhaber 
t ~ i i e d  to recommend that decedent be kept in the hospital at least overnight after surgery, so that he 
~ o u l d  be examined carefully by a physician to make sure he would have no respiratory problems after 
ciixLliargc. Thc report states that while Dr. Simon makes the final decision as to the time of discharge 
I?-orn thc hospital, an anesthesiologist has the duty to make recommendations about care after the 
+l1xx-.ttiori. It further states that anesthesiologists have a responsibility of inforniing the surgeon of 
:cspiratorq problems since it is the anesthesiologist’s duty to ensure that a patient’s airway is clear for 
I)ossiblc. insertion of a laryngoscope, in the event of a respiratory emergency during an operation. In 
d d i ~ i o i : ,  thc rcport states that Dr. Gerstenhaber failed to recommend that decedent be given frequent 

t ccommcndcd by the medical clearance letter. It states that incentive spirometry is a form of simple deep 
breathing cxercises, frequently done after surgery, using a device which the patient breathes into, against 
tlic pressure of water. Furthermore, it states that Dr. Gerstenhaber also failed to recommend that 
clcccdcii t continue using his continuous positive airway pressure (CPAP) machine when sleeping, both in 
the: I w 4 p i t a l  a n d  at home after discharge. 

upen ised incentive spirometry, to minimize the possibility of postoperative pneumonia, as was 

i’laintift’s expert opines that Dr. Gerstenhaber took an inadequate medical history of plaintiff and 
iwt I C  failed to inquire about decedent’s sleep apnea. He asserts that if decedent’s sleep apnea was 
1, i i o u  t i  at the t i m e  of surgery, the usual and custom:iry practice for a reasonable anesthesiologist would 
I Y  tc> niakc all of the above recommendations in order to prevent pneumonia or other respiratory 
pi-obleni\ I’laintitYs expert states that, based on the autopsy report, decedent’s pneumonia with sepsis 

( krstenliaher had recommended decedent be kept in the hospital overnight after surgery, an examination 
~;ic~uiCt bave detected the pneumonia. He also states that if Dr. Gerstenhaber had recommended decedent 
i ic givcii frcquent supervised incentive spirometry, lie would not have developed pneumonia or, if the 
pnciiiiioni;i had already began, it would not become serious enough to cause death. Further, plaintiffs 
cupci-t cisscrts that if Dr. Gerstenhaber had recommended decedent continue to use the CPAP machine, 
111c piiciiinoiiia would not have developed or would not have become serious enough to cause death. 

a L w d  the thrombotic microangiopathy, which caused his death. Plaintiffs expert opines that if Dr. 

Iklendants’ expert opines that the care rendered by Dr. Gerstenhaber and Long Island 
~iicctiic.siologists was not the proximate cause of decedent’s injuries. Plaintiff, however, raised triable 

I ~ 4 1 1 ~ 5  o f  f k t  by submitting an expert’s affirmation which contradicts defendants’ expert by opining that 
I )I  ( ier~tcnlid7er’s failure to take an adequate medical history of decedent and to make the above 
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J<.w ihcd I cconimendations constituted a deviation From good and accepted anesthesia practice. The 
riretlical cxpert affirmations submitted by the parties clearly differ with respect to the alleged deviations 
iw D r  (rerstenhabcr. It is well settled that where triable issues of fact exist when the parties offer 
~ ~ ~ n l l t c u n g  medical expert opinions, a credibility question is presented which cannot be resolved 
~iiiimiarily, but must be presented to the trier of fact (see Dandrea v Hertz, 23 AD3d 332, 804 NYS2d 
i t ) ( )  130051; Shields v Baktidy, 11 AD3d 671, 783 NYS2d 652 [2004]; Barbuto v Winthrop Univ. 
t / o sp . .  105 AD2d 623, 760 NYS2d 199 [2003]). Thus, summaryjudgment in favor ofdefendant 
i ~crsre~ihahci- and Long Island Anesthesiologists is inappropriate. 

FINAL DISPOSITION X NON-FINAL DISPOSITION 
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