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ag ai n s t Mot. Seq. No. 001 

SALVA REALTY COW.; SALVA DELAWARE, 
LLC, and CAST IRON REAI, ESTATE CO., INC., DECISION ANI) ORDER 

Defendants. 
X ................................................................. 

Fur the I'luintilfs: 
L,ance Corbin Krarncr, Esq. 
26 Cowt Strcct, Sulk 0 I3 
Brooklyn NY I1201 
(7  18) 222-0083 

For the Deirndunts: 
Eelkin nul-den Wcnig Kr Goldrnan, l, l ,F '  
By: Jostph Riii-dcn, Esq. 
270 M:idisoii Avc.  
New York N Y  10016 
(21 2 )  867-4466 

Papers considci-cd in tcvicw of this niotion to dismiss und cross molio 

Papcrs Numbered 
Notice of  Motion and Affidavits Annexed, Merno or  Law 

Affidavit & Memo of'I,aw in Further Supp. of Motion 

1 ,  2 
3 ,  4 
5 ,  6 
7, 8 

Cross-Motion k Mcmo of Law in Opposition 

Reply Affidavit 62 Reply Mcriio of  Law 
~. ~ - 

PAUL G. FEINMAN, J.: 

The motion and cross-motion are consolidated for purposes of decision. 

Defendants inow to dismiss the action pursuant to CPLR 321 1 and for ajudgment dcclaring 

that the plaintiffs are riot rent stabilized tenants. Plaintifs cross-move for partial summary judgment 

pursuant to CPLli 3212 (e) and a declaration that h e y  are rent stabilized tenants of the subject 

a p a h i e n t .  For the reasons which follow, the defendant's motion is granted and the plaintiffs' 

cross-motion is dcnied. 

Plaintiffs, wire and husband, arc rental tenants in  unit 513 in defendant's building known as 
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546-548 Broadway, New York, Ncw York.’ The building is a five-story mixed use building, with 

the first three floors occupicd by coimnercial tenants and the fourlh and fifth iloors now consisting 

of 15 rcsideiilial apaitinents.2 The building was regislered in March 1983 with lhe Ncw York City 

Loft Board as a n  Interini Multiple Dwelling ([MI)), then defined uiider tlic Loft Law in part as a 

building which was once occupied for iiianiifiicluring, coiiiiiicrcial or warehouse pu~’poscs, lacks a 

certificate of complinncc 01- occiipiicy, and as oIDecember 1 ,  1981 was occupicd for rcsidcntial 

purposes by llircc or more indivjdual hinilies (Multiple Dwelliiig Law 6 288 [a]). In September 

2004, thc owner was found to have coniplicd with the requireniciits uiider the Loft Law, and the 

building was declarcd by the Loft Board to no longer be an IMD and no longer under the 

jurisdiction of thc Loft Board (Mot. Ex. J, LoIt Board Ordcr No. 2878, Sept. 23, 2004). Thc owner 

was directed to issue leases subject to the Emergency Tellant Protection Act of 1974 (EPTA) for ten 

units and register them with the New York Statc Division of Housing and Community Renewal, and 

the Loft Board set the initial legal regulated rcnts for the same ten units. Apartmcnt 5B, and lwo 

other units, were dcclarcd no1 subject to rerit regulation because thc owncr had prcviously bought 

the rights, or rights and improveiiients, from the former tenants o r  record pursuant to lhe Loft Law 

(Multiple Dwelling Law 6 286 [ 121) (Mot. Ex. .I, Loft Board Order No. 2878, Report bz 

‘Salva Delaware, LLC is the owner of the building. Prior io February 21,2007, thc 
building was owned by Salva Realty Corp., which acquired the building in September 19s 1.  The 
principals of Salva Realty are the same as the nicmbers of Salva Delaware (Mot., Soussan Alf. 11 
13). For easc of reading, this decision refers to “Salva” or “the owner’’ without distinguishing 
between the entities. 

The 2007 Certificate of Occupancy indicates 15 apartnicnts Cross-Mot. Ex. E). Many of 2 

thc facts in this scction are takcii from the Report and Recommendation of the New York City 
Lull Board, dated Sepkinber 1, 2004 (Mot. Ex. J). 
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Kecoirimcndations at unnunibcred 2).3 As of May 2007, the building’s Certificate of Occupancy 

classified it under the Multiplc Dwelling Law as containing dwclliiig units that are ‘tjoint living 

work quarters for arlists” under Zoning Resolution tj 12-10 (Cross-Mot. Ex. E). 

Plaintiff Walsli rented apartmelit 5B in early 2004 pursuaiit to a one-year lease at a niarkct 

rate of $3,000 per month, with an optioii to renew for additional years up through Fcbniaiy 2007. 

Thc lcase contained a rider stating in part lliat the apat-tnicnt was no1 sttbjccl to rcnt stabilization, 

rent control, or the Lort Law (Mot. Ex. I, Salva-Walsh Imsc,  Rider 7 4). Walsh and Comcz 

renewcd the lease twice, each timc paying higher rcnts. However, in  February 2007, the plaintirk 

began to dispute the amount oPrcricwal rent, and there was a breakdown in rclatioiis bctwccii the 

landlord and them that Icd to this lawsuit. 

Plaintiffs argirc that they have been illegally paying market price rcnts [or what should bc a 

rent stabilized unit, notwithstanding tlic previous sale of rights by the foomler tenant. ‘They seek a 

declaratory judgment thal apartnient 5B is subject io the Emergency Tenant Protection Act and that 

they are protected undcr the Rent Stabilization Code, and seek irijunctivc relief preventing the 

dcfciidant owner froni terminating their tenancy or from charging thcrn more than the lawful 

regulatcd rent. They also seek coiiipeiisatiori for rcnt overcharges and damages. 

Defendants, the current and fornicr owner of the building and thc realtor that found the 

apartment for plaintiUs, seek dismissal of the complaint. They argue that the apartment properly is 

not registered with thc DHCR as a rent stabilized apartment. Salva provides a copy of the 1998 

settlenient agreement with tlic fornicr tenant, which includes a clause that the agreement is “deemed 

’Also according to the Loft Board Report and Recommendations, possession of another 
unit had previously been awarded to the owner in 2002 after a non-payment proceeding in Civil 
court. 
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lo constitute a sale of improvements pursuant to Multiplc Dwelling Law fj 256 (6), arid a sale of 

rights pursuant to Multiple Dwelling Law 5 286 (12).” (Mot. Ex. D, Stipulation 7 19; Mot. Ex. E). 

In consideration for the sale of iniproveiiieiits and rights, Salva agrccd to pay the then tenant 

$35,000, as wcll as $15,000 for signing the stipulation itself (Mot. Ex. D, Stipulation 1]11 19, 20). 

Defendants note that thcse actions and traiisfer of rights werc nieiiiorialized in thc findings of the 

Loft Board which coiiclucied that thc apai-hicnl was not a relit regulated unit. They argut: h a t  tlic 

court is bound by lhe administrative decision. 

Dc h i  dan t s fui-thcr argue that pl ai titi Il‘s ’ aparlinen t fa1 Is within the H i Sh Rcn t Vacancy 

Exemption given lo apartments with a lcgal regulated rent of$2,000 or morc pcr nioiitli a k r  July 

1(1c)3.4 They cxplain that aftcr thc sale of improvcnients and rights to the owner in 1998, apartnicnt 

SR has bccii rented at market rate of $2,000 or more to threc tciiants prior lo plaintiffs, with each 

lease, including plaintiffs’ lease, containing a rider provision that the apai-trncnt was not subject tu 

rciit regidation or protections under the Loft Law (Mot. Ex. F, G, H). Alternatively, defendants 

argue that plaintiffs are in violation of the lease because Walsh is allegedly operatiiig a gym out of 

thc apartment.’ 

The Stutulcs ccnd Regulcrtioris 

The Ncw York State Division of Housing and Commiiiiity Renewal (DHCR) has 

proiiiulgatcd the Rent Stabilization Code (RSC), codified at 9 NYCRR $ 8  2520, et seq. The DHCR 

‘See, EPTA kj 8625 (a) (13); RSL 5 26-504.2 (a); RSC 5 2520.1 1 (r). 

’Defendants’ additional argument that plaintiffs arc not authorized to live in thc 
apartment which is desigriatcd for joint living/artistic space, i s  apparcntly withdrawn based on 
plaintiffs’ inclusion of a ccrtificate from the New York City Department of Cultural Affairs 
document dated June 8, 2007, certifying that plaintiff Douglas is an artist for purposes of the 
Multiple Dwelling Law (Cross-Mot. Ex. 7). 
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is authoriLed lo administer thc Rcnt Stabilization Law (RSL), codified in the New York City 

Administrative Code at scctioii 6-501 and subsequent (sce also McKinney’s Uiicons Laws of N Y  6 5  

26-501 et seq.). The RSL rcgulatcs most class A iiiultiple dwelliiigs not owned as coopcratives or 

condominiums, with six or niorc dwelling iinits, which were built aftcr Febi-ual-y I ,  1947 (RSL $ 26- 

504 [a] [ 1 1 ) .  It also rcgulates other housing acconiniodatioiis in  class A or E3 iiiultiple dwellings that 

have been niadc subject to the RSL by thc Enicrgcncy Tuianl Piolection Act o f  1974 (RSC tj 26- 

504 [b]). Thc Emcrgency Tenant Protection Act (ETPA) (McKinney’s Uncons Laws of NY $6 

8621 ut seq.), was cnacled in rcsponse to the continued housing shortage, and “effectively allowed 

New York City lo bring apartment buildings of six or iiiore units within Ncw York City’s rciit 

stabilization system” (klSLM-Coli~i~hi~s Apts., IK.  v NEW York Sirilc niv. of IIoiis. R. C-‘oi~inllrn. 

R m e w d ,  5 NY3d 303, 3 1 1  [2005]). 

The Loft Law (Multiple Dwelling Law Aticle 7-C), becamc cffective in 1982 and was 

designed “to bring stability to the . . . illegal conversions of conimercial lofts to residential usc” 

(315 B e r q  S f .  Corp. ~ H u u i i g ,  2003 NY Slip Op. 51740U, *4; 800 NYS2d 358 [Civ. Ct., Kings 

County 20031 [citation omitted]). As described by 315 H w r y  St. Corp., the Legislature had 

detennincd that niaiiy tcnaiits with cominercial leases were making substantial improvements to 

their illegally occupied lofts to make them fit for residential occupancy, with the owners’ 

knowledge, but without any fiiiaiicial protections. The Loft Law gave reiit-stabilized statiis to 

tenants who liad resided in their lolts within ccrtain time franics as set ibrth in the statute (Multiple 

Dwelliiig Law 6 281), while also providing that landlords of interim multiple dwellings had the right 

to collcct rent and commence sumniary proceedings without a certificate of occupancy during the 

timc they brought loIts into compliance with thc residential codc (315 Berry St. Corp. v Huung, 

5 

[* 6 ]



2003 NY Slip Op. 5 1740U; SO0 NYS2d 358 [Civ. Ct., Kings County 20031 [citation omitted]). 

The “broad remedial p~11-pose” of the Loft Law was to confer rent-stabilizcd status on legalized 

interim niultiple dwellings” ( T m  Holding Corp. v Wcilliicc, 187 M i x .  2d 687, 688 [App. Tcnn 1” 

Dept. 200 I], emphasis in  original). After a residential certificate of occupancy was obtained, 

tenants would become rcnt stabilized and subject to the RSL and RSC ( f h / i d d L  As.~oc.,  LLC v 

F y ( ) p o ~ . ~ q z ,  831 NYS2d 828, 2007 N Y  Slip Op. 5132SU, “2 [Cliv. Ct., New York County 20071). 

Under tlic Loll Law, resideiitial tcriaiits in IMD units qiidified for Lofl Law protecliori are 

allowed to sell any improvements they niadc in the Ion unit to thc owiicr rol- the fair market value 

(Multiple Dwelling Law 8 286 [6]). Upon tlie owner’s purchase of the improvcnicnts, “any unit 

subjcct to rent regulatioii solely by reason of [thc Loft Law] and not receiving any benefits ofixa1 

estatc cxemplion 01- tax abatement, shall be , , , , rciited at market value subjcct to subscquent rent 

regulation if such building had six or more rcsidential Liiiils at such tinic.” (Multiple Dwelling Law 

8 286 [6]). hi other words, alter purchase of thc fixtures lrom the tenant, the landlord is allowcd to 

collect markct-rate rent from that tcnant, with subsequent lcases to be calculated under the terms of 

rcnt stabilization, if the loft is in a building with six or more residcntial units. 

I n  addition to this provision allowing the sale of improvements, the Loft Law provides that 

an owner arid a residential loft occupant inay also agree to thc purchase by the owner of the 

residential occupant’s rights in a unit (Multiple Dwelling Law 6 286 [12]). Among other things, 

this results in Ihe teiiaiit vacating the premises. 

Loft units which are the subject of sales under either Loft Law section 286 (6) or 286 (12), 

are generally exempted under tlic Rent Stabilization Code and Rcnt Stabilization Law from 

regulated rent coverage if they are “housing accommodations which would otherwise be subject to 
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relit rcgulation solely by reason ol‘tlie provisions of Article 7-C ofthe MDL requiring mi t  

rcgulalion”(RSC S; 2520.1 1 [y]; see also RSL S; 26-504). As explained in a DEICR policy statemcnt 

concerning peniiancnt decontrol from rent slabilizatiori, “where tlic owner and teiiant, pursuant to 

Section 2S6 ( I  2) of [the Loft I,aw] agree on ternis for the tenant to vacate the housing 

accommodation, such unit is no longcr subject to tlic Loft Law and, thcrcfore, will not he subject to 

Ihe RST,” (Def. Mcmo of Law i i i  Supp. Ex. A, Policy Stateinent 89-7 [JUIIC 21, 1969],1I 14). 

As part of the Lofl Law, the Legislatiirc crcatcd thc Loft Board to address issucs arising in 

buildings with IMD slatus, including determination of status and olher issues of covcrage under the 

Lo ft Law ; del ern1 i I 1 at i on of c I ai 111 s for r eril adj us t m cnls, and en fo rccm cn t o 1 1-11 1 es and reg id at i o 11 s 

govcriiiiig housing rnainlenance standards in IMDs (Multiple Dwclliiig Law 5 282). Uiidcr thc 1,orl 

Board Rules, whcre there is ;L sale of rights by a tenant in an IMD unit, and the unit remains 

residcntial, thc owncr rcmains subject to all rcquirements of tlic Loft Law and the Loit Board, 

“except that the Unit is no longer subject to rent regulation where coverage uiidcr Article 7-C [the 

Loft Law] was thc sole basis for such rent regulation. . .” (29 RCNY 4 2-1 0 [c] [2]). 

Discussion 

On a motion lo disniiss pursuant to CPLR 321 I ,  the court acccpts as true the f x t s  as allegcd 

i n  the complaint and subniissions in opposition to the motion, accords the plaintiff the benefit of 

cvery possible lavorablc inference, and dctcnnines only whether the facts as alleged fit witliiii any 

cognizable legal thcory (Sokoloflv Hrirrinim Estates Dev. Corp., 96 NY2d 409, 414 [2001], citing 

Tertulo v LECILrIe I,ubs., 90 NY2d 606, 609-61 0 [ 19971; Leori v Mcirliwz, 84 NY2d 83, 87-88 

[ 19941). 

It must be noted that plaintiffs scek to challenge an agency determination, which they argue 
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was an abuse of discretion, that was made four years ago in Seplember 2004. They do not addr-uss 

whether such a challenge is timcly, 11or have they sought to impleaded the Lofl Board into their 

action. Accordingly, this dccision addresses the Loft Board’s intcipretation of the statutes and rulcs 

and rcgulations, solcly as they pertain to plainti~fs7 apartment. 

Plaintiffs argue that the LoIi Board lacks the authorily to find that apartment 5B was not 

subject to rent rcgulation. They further arguc that thc 1989 DHCR Policy Statement overreaches 

wlicn inteipreting the rcnt stabilization rules and the Loft Law as providing that where the owner 

buys the iniprovctiients or agrccs with the tenant on terms to vacate the space, the iinit in qucstioii is 

riot longer sulJjcct to the Lofl Law or to Rcnt Stabilimtion Law. They hcus  on seclion 286 ( 6 )  of 

thc Loft Law which niaiidates that in a building where there are S I X  or inore units, even where an 

owncr has bought the improvements and is allowcd to rent the apartment at markct value, oiicc the 

building is Icgalizcd, the unit  is “subject to subsequent rent regulation.” Plaintiffs argue that 

although Salva bought the iinprovenients and the rights from the tenant in apartment 513 in 1998, the 

Loft Board should Iiavc found in 2004, once the building received a ccrtificate of occupancy, that 

thc apartment cariic under the protections of the ETPA and was subject to rent stabilization, along 

with the other ten apartnicnts, and set an initial legal rcgulated rent at that time. They citc 182 FiJih 

Ave. v Desigiz Devel. Concepts, fnc., 300 AD2d 198 (1” Dept. 2002), which holds that 

notwithstailding thc sale oPLoft Law rights by a prior tenant, the subjcct loft units were eligible for 

protectioii under rent stabilization pursuant to the ETPA, and VVV Parttievsli@ v Morurz, 809 

NYS2d 484, 2005 NY Slip Op. 5 I958U (App. Tenn 1” Dept. 2005), which holds that although the 

owner purchased a prior tenant’s rights uiider section 286 (1 2) of the LoIt Law, the loft was subject 

to rent stabilization iindcr the ETPA because therc wcre more than six residential units. Neither 
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decision apparently iiivolved a loft unit wlicrc tlic owiier had boiiglit froin the fomier teriarit both the 

rights aiid the fixtures, lliiis trigSeriiig markct rate rental. By contrast, the Appellate Division in 

Tl~orgeirsdo~~ir v NYC: Loft Board, examining the Loft Law provision allowing the sale o r  lixtures 

to the owiier, notes with approval that the “statutory incentive for landlord to make this purchase 

[‘pursuant to Multiple Dwclling Law tj 286 (6)] is his ability to leasc the now vacant unit  at ariiis 

length for a fair market valuc rcnt, zitdiintlerccl by rri7.y co~lrolling r~?gz4/~itio/?” ( 1  61 AD2d 337, 337 

[ 1 st Dept 19901, (iff’rl77 .. NY2d 951 [ 1031 J [cmpliasis addcd]). 

Plaintiffs do iiot discuss I ! ,  K 36‘” liultliiig C’otp. v Prrrker, 193 Misc. 2d 5 19 (Civil Courl, 

NY County 2002), whicli is heavily relied iipoii by defendants and which involved tlie regulatory 

status of a loft unit  in a roiiiier IMD. The court in 19 W. 36‘” Holding C h p ,  held that the tenant’s 

argunicnt that a purchase of rights pursuant to Multiple Dwelliiig Law $ 2S6 (12) is iiot a 

dcrcgulating eveiil, was not a correct iiitcrprctatiori o r  tlie statute. “The iiiere fact that the building 

has over six units does not make thc subject premises relit regulated under the KSL. The only reason 

some IMD units which would otherwise be exempt from tlie RSL are sornetirnes regulated is article 

7-C of the Multiplc Dwclling Law.” (193 Misc. 2d at 521 j. Interestingly, the court noted that where 

the owner filcd a sale record with the Loft Board showing that the fomier lenant had sold its rights 

to the landlord (meaning that the tenanl also vacated the apartmcnt), the 

sale of article 7-C rights makes the subject apartment a residential unit newly created after January 

1, 1974, and thus exempts tlic subjcct unit from coverage under the RSL aiid rent regulation 

pursuant to Multiple Dwelling Law 8 286 (6) and (12). (See, RSC $ 2520.1 1 [q]). (19 W 36‘” 

Holdirtg Coi-p., 193 Misc 2d at 522). The court also pointed out that the tenant improperly sought to 

collaterally attack the LoIt Board’s decision, and that the tenant did not have standing to dispute the 
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Loft Board detemiination because he only began his teiiancy altcr the Loii Board found the building 

was legal ( I d . ,  at 523). 

TIE analysis offcred in 315 Berry S I  C‘orp. v Hzwiig, 2003 NY Slip Op. 5 1740U, SO0 

NYS2d 358 (Civ. Cl., Kings County 2003), is instruclive. 315 Berry St. coiicemed a building with 

1MD status, containing three loft units the rights for which the owiicr bought lrom the tenants iiiore 

than a decade prior to the liligation, pursuant to Loft Law 9 286 (12), and Loft Board Kegulation 2- 

10 (c) .  Tlic ciin ent loft tcnaiits sought [he protcctioii of rent regulatiori under the Rent S tab i l iAon 

codc (9 NYCRRR 

denicd their application because they thcmselves did not coiivcrt the lolts to residences bul only 

moved into tlic premises some time alter the bought-out tenants vacated tlic lolls. The decision 

stales i n  part that “[tlo the extent that 19 W 36”’ Iioltiitrg . , I . might be read to suggest that a Loft 

Law buy out pennanently exempts from rent stabilization every unit  bouglit out, it is now clear from 

I82 Ff th  A v e t i z ~ ,  [hat ‘notwithstanding thc salc of-Lolt Law rights by a prior tcnant,’ tcnants who 

convert commercial to residential spacc will be protected if thc lalidlord knew about it and 

consentcd’’ (2003 N Y  Slip Op 51740U, * 7). 

2520.1 1 [q]) and thc Lolt Board Kules (29 RCNY $ 2-10 [c] [2]). ’Ihe c0~1-t 

Hci-e, of course, the issue plaintiffs arguc is that tlie Loft Board was wrong to allow tlie 

apartnicnt to remain outside rental regulation at the time it determined the building was lcgalizcd. 

Decjsions of an adriiiiiistrative agency and their construction givcn statutcs and regulations should 

hc upheld by tlic courts when thcrc is a reasonable basis in the law for such (Lower Ma/ilzattatz Loft 

Tenants v New York City Lofl Bd., 104 AD2d 223, 224-225 [ l ”  Dept. 19841, ug’d 66 NY2d 298 

[ 19851). Courts have repeatcdly upheld construction given statutes and regulatioiis by thc agcncy 

responsiblc for their administration, if such constniction 1s not irrational or uiircasonable. (See, 
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Mcittw .Jolin.r.ori 17 Joy, 48 NY2d 689 [ 19791; MliItcr 0f902,4ss0~s. 17. New Yo& City LGJ Bd., 229 

AD2d 35 1 [ 1 st Dcpt 19961). 

Given the discussion sel forth above, the effect of tlic sale of both the fixturcs and rights 

pursuanl to Multiple Dwelling Law 5 280 (6) and (1 2) of apartniciit SB, heed the loft froiii rciit 

regulation and allowcd the owner to rent the loft al a monthly rent tliat was at or above the level of 

vacaricy rental decontrol, 

For all nl‘the abnvc rcasoiis, defendants’ iiiotion for disiiiissal o I  the complaint is granted.‘ 

The plaintilk’ cross-motion seeking sunimai-y j u d ~ t i e n t  and ;I declaration in tlicir favor is denied. 

OIWEKED that the motion to disiiilss the complaint IS  granted with costs aiid disbursements 

to defciidaiit as t x x d  by the Clerk of thc Court; and il is furtlicr; 

ORDERED lhat the cross-motion for partial suinrnary jLidgiiiciit and declar-alory judgriicnt in 

plaintiilk’ hvor  is dcnicd; and it is furtlicr 

ORDERED that the Clerk of thc Court is lo enterjudginent accordingly. 

This constitutes the decision and order of the court. 

Dated: J u I ~  13. 2009 
New York, New York b’ ‘ J.S.C. 

Thcre is 110 reason to address defendants’ argument in their oppositio- cross- h 

motion, that Walsh has, unbeknownst to them, operated a “gym” out of their apartment, in 
derogation of the leasc aiid the certificate of occupancy (Soussan Aff. In Furth. Supp.), 
allcgalions which she vigorously disputes (Walsh Rcply AIL). . 
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