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Motion Sequcnce Numbers 004, 005, and 006 nre consolidatcd for disposition. In 

Motion Sequcnce Number 004, defcndants l'asqualc J.  Malpcso, D.M.D., and liilecn Olivo, s/Wa 

Eilccn, Dcntal Hygicnist, scck an ordcr, pursuant to C.P.IA.R. $ 3 103. striking and vacating cemin  

discovery demanded by plaintiff; pursuant to C.P.L.R. tj 3 104, directing that all depositions be 

conducted undcr judicial supcrvision; pursuant to C.P.L.R. Rules 3024, and 321 l(a)(5) arid (7), 

striking thc names of' additional purported dercndants horn the caption; and, pursuant to C.P.IA.IL 

$# 8501 and 8502, rcquiring thc out-or-state plaintiffto post a bond for security for costs, and staying 

all  Iurther proccedings in this casc until such time as said bond is posted.' Plaintiff, proceeding nro 

- se, cross-niovcs for an order declaring defendants in default nnd seeking sanctions. In Morion 

Sequence Number 005, plaintiff asks the court to "search the record" and "declarc defendant's lcgal 

proccss dcfcctive."' I n  Motion Sequcncc Nunibcr 006, plainlifrmovcs lor an order to obtain access 

An inlerini dccision granting this branch or  dei'endants' niolion was signed on May 20, 
2009 and filcd with thc county clerk on May 26? 2009; plaintiff posted the bond for sccurity on Julie 
1 1,2009. 

I 

' Plaintiff sets forth that this motion is h e  lirsl of thrce motions, all with thc same return 
datc; howcvcr, a rcvicw of the county clerk file indicates that only two motions were filcd by 
plaintiff, Motion Scqucncc Numbers 005 and 006. 
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to dcfcndanls’ original records in order for his expert, Michacl Robcrtson, a I‘orunsic documcnt 

examiner, to pcrfom a forensic esamination. 

This is an action sounding in dental malpractice and lack OF informed conscnt, by 

which plaintiff alleges that defendants impropcrly extracted ;i healthy tooth and placcd implants, 

thereby causing plaintiff to suftier continuing ncrvc damage, pain, and prcssure. This casc is ovcr 

six years old and has been thc subjcct of sevcral disputes regarding the scopc of discovery. In 2006, 

the Hon. Eileen Branstcn (to whom this case was originally assigned) dismissed this case for want 

of prosecution upon motion by defendants. Plaintiffappcnled this decision and the Firs1 Depnriment 

revcrscd the dismissal in 2007. Pacarlo v. Malp C S O ,  4 1 A.D.3d 145 ( 1  st Dcp’t 2007). This case was 

restored to active status in early 2008. On February 26,2008, Justice Bransten ordcrcd the partics 

to cngage in Purlhcr discovcry (the “Fcbruary 2008 Ordcr”). ‘l’hc February 2008 Ordcr dircctcd thc 

depositions of both defendants, an updated deposition of plainliff, updatcd authorizations, and an 

independent incdical exaniination of plaintiff by defendants’ dcsignated spccialist; deadlines for tach 

item were set, with the final deadlinc being May 15,2008. thc date l’or plaiiitifrs updated deposition. 

This casc wns tmnstkrred to thc iindersigned nfter inventory changes in March 2008. 

On April 15, 2008, thc partics appcared for a coiifcrcncc; at that point. thc p a r h  werc not in  

compliance with uny of- tlic directivcs from the February 2008 Order, cxccpt that dctendants had 

designated a spccialist to conduct an examination of plaintiff. The deadlines for discovery in the 

February 2008 Order wcru extended by this court in an order dated April IS, 2008 (thc “April 2008 

Ordcr”), with tlic last date being Jiinc 27, 2008, the datc for plaintiff’s updated deposition. In the 
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interim, plaintiff moved ibr certain rclicf, seeking a “change of vunuc” to Federal Court and lcave 

to amcnd his complaint to asscrt claims for obsfruction of justice, fraud, perjury, and conspiracy 

(Motion Sequencc Numbcr 003). On August 19, 2008, the parties appeared for oral argurncnt. 

Again, thc partics had not complied with the discovery dcadlincs ordered in  the April 2008 Ordcr. 

During oral argurncnt, plaintiff cxprcssed, irr/er. alia, that he was dissatiskd with the discovcq 

process and that hc requircd further discoveiy to provc hisclaims. I3y a compliance conhencc  order 

dated August 19,2008 (thc “Compliance Conference Order”), defendants were dirccted to provide 

certain records rcsponsivc IO plaintifrs rcquests for further discovery; plaintiff was directed to 

provide updated authorizations; defendants wcre to bc dcposcd on or bclore Deccmber 3 1, 2008; 

plaintiff was to bc deposed on or before January 30, 2009; and, plnintifr was to submit LO an 

examination by defendants’ designated specialist by February 27, 2008. ‘fhc Compliance 

Confcronce Ordcr set forth that the dcpositions of dcfcndants would be dccrned waived if plaintiff 

did not conduct these dcpositioris bcfore Dccember 3 I ,  2008, abscnt a proper showing ofjust cause. 

Thc relief sought in Molion Sequencc Numbcr 003 WIIS denicd in this court’s dccision and order 

dated August 22,2008 (thc “August2OOX Order”), which incorporated the Compliance ConTerence 

Order by refcrcnce thercin. 

The partics nppearcd [or a stntiis conf‘crcnctr on March 17,2009. Again, they had not 

complicd with thc dendlincs for discovery, cxccpt that defendants provided plaintiff with dcl‘cndant 

Ms. Olivo‘s attendance records liom June 1999 to Novcmber 2000, and rcturned certain CAT scan 

films. None of the deadlines for the exchange of authorizations, depositions. or medical 

cxaminations had been complicd with. Bccause dcrcndants had provided thc attendaiicc records after 
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the court-ordered deadlinc in the Compliance Conlcrencc Order, the court deemed thc rcmaindcr 01’ 

the deadlincs unenforccable, and sct new deadlines: updated authorizatiotis to bc exchanged by May 

3 1,2009: defendants to bc deposcd by Junc 30,2009; and, plainlill‘to bc deposcd by July 30,2009.’ 

Belwccn Mny6,2008 and March 13,2009, plaintilfscrvcd defendants withnumcrous 

discovcry dcmands by Ic~tcr. Thesc collcctive letter dcrnands are the subject oudckndants’ inslant 

motion for a protcctivc order. Tlic court has reviewed the letters and the discovcry requests thcrcin. 

It is apparent that plnintilr believcs that defendants, dekndants’ attorncys, and ccrtuin third-partics 

(including the stenographer horn his deposition 011 September 19,2003, Kim Grasso), have colluded 

in some fashion to tamper with his dcntal records, tamper with the dcposition transcript, and coniniit 

what hu tcrms obstruction ofjusticc, fraud. perjury, and conspiracy. ‘I’hc letter dcmands nre primarily 

focuscd on obtaining discovery to support plaintiff” continuing cl’forts to raisc thcsc ndditional 

claims which are not the subject of this case. This court has already detcrnmincd that thc only 

cognizablc cause of action that plaintiff may asserl in this case i s  his claim Lor dcntol malpractice, 

togcthcr with a claim for lack of informcd conscnt. set: August 2008 Order. I’laintiff‘s rcqucsts to 

obtain discovcry to support claims othcr than dental malpractice and lack of informcd conscnl urc: 

beyond tlic appropriatc scope of discovery. 

Thcrc is also n continuing demand by plaintiff for defendants to providc certain 

responses and materials in  order lor the court to “scarch the rccord” IO SCC if fraud exists. These 

Although thc court did no1 scl a new deadline for an cxamination of plaintiffby defendants’ 
physician, this appears to be inadvettcnt; defendnn1s’ rcqucst fbr an updated indepcndent niudical 
examiliation is not deemed waived and is nddresscd, &. 
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demands appcar to stem froni a statcment made by the couri during oral argument on Motion 

Sequcnce Nunibcr 003. As was set forth in the August 2008 Ordcr, “[dluring oral argumcnt ofthis 

application and the confercncc that was hcld on August 19, plaintiff pro se rcqucstcd that this court 

. .  cons idcr other claims that arc raised in b p apcrs.” (Emphasis addcd.) I n  dcfcrcncc to plaiiitifrs 

lay undcrstanding of propcrly pleading a cause of action, during oral argument, the court agreed LO 

“search the record”-and not to proceed on the wording of plaintiffs motion alone-to dctemiinc 

whethcr plaintift‘had alleged thc facts nccessary to plcad a cause ofaction for fraud. I t  appears from 

reading the various lcttcr demands that arc the subject ofthe instant motion that plaintil‘f‘intcrpretcd 

that statement-to “search thc record"-to mcan that thc court intended to rcvicw thc underlying 

dental records and itcms obtaincd via plainlifl’s numcrous notices for discovery and conduct its own 

inquiry to determine the issuc o f  whethcr fraud took place. That is not the function of the court. 

Wlicn plaintiff brought Motion Sequcncc Number 003 to amend the complaint, the court needed to 

deterniine whcthcr plaintiff had pled the clcmcnts ol‘ liaud. Indccd, the court rcviewcd all of thc 

facts allcgcd in plaintiffs papcrs to deterniine whcther plaintiff had asserted thc “elements necessary 

to make out any cognizable civil wrongs scparntc from his claims for dental malpractice.” I n  

searching through the facts asserted by plaintiff i n  the papers undcrlying Motion Sequence Numbcr 

003, the court dctcriiiined that thc h c t s  alleged by plaintiff did not lit within the elements rcquircd 

in ordcr to assed ;I cause o1‘aclion for fraud. Having determincd that plaintiff did not makc out a 

C ~ U S C  of action for fraud, and that his action sounds in dental malpractice and lack of informcd 

consent, the court concludcd thc “search or the rccord” required in Motion Sequence Number 003. 

A pro se plnintit‘f is not huld to the sainc stringcnt standards of drafting as a party 

reprcscnted by counsel. I-Iaincs v. Kerncr, 404 U.S. 5 19,520 (1972); Pezliman v. City ofNcw Y&, 
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29 A.U.3d 164, 168 ( I  st Dep't 2006). But, thc court cannot confcr on a pro sc litigant nny greatcr 

rights than those ut'lordcd to rcprescntcd litigants. DuIl'en v. Stjitc, 245 A.D.2d 653, 653-54 (3d 

Dep't 1997), m. denied, 91 N.Y.2d 810 (1998); Sloninski v. Weston, 232 A.D.2d 913. 914 (3d 

Dep't 1996), m. denied, 89 N.Y.2d 809 ( I  997). 

CPLR 3101 (u) entitlcs parties to *full disclosurc of all matter 
inaterial and nccessary in the prosecution or dcfensc of an action, 
regardlcss of the burden of proof.' What is 'material and necessary' 
is lcft to thc sound discretion of the lower courts and includes 'any 
facts hearing on the controversy which will assist prcparation for trial 
by sharpening thc issues and reducing delay and prolixity. Thc test is 
one of usefulncss and reason.' 

Andon v, 302-304 Mott St. ASSOCS., 94 N.Y.2d 740, 746 (2000) (citation omitted); C.P.L.R. 

4 3101(a). Bearing in mind thc standard that must be utilized in considering a pro SL' litigant's 

papers, and having rcviewed plaintiffs numerous requests for discovery, togethcr wi th  defendants' 

rcsponscs, I havc dctcrmined that one of plninliff's outstanding requests is appropriate: plaintiff s 

requcsl for information regarding the name ofthe agency that supplied the substitute dental hygienist 

and the name ofthe substitutc dental hygienist during the period oftimc dcfcndant Eilccn Olivo was 

out of work for maternity lenvc during 1999-2000. Within thirty (30) days, defendants arc directcd 

to provide plaintiff with any documentation they may havc responsive to this request. If defendants 

have 110 such documentation, they shall statc so in an affidavit, together with thc reason why. 

In al l  other respects, I tind that del'endants havc complied with all o f  plaintift's 

demands that require responses. Defcndants are not required to product: iterns that do not exist or 

are not in  their posscssion and control, nor arc they rcquired to crcntc documcnts that do not cxist. 

PlaintiH's requests that defendants nnd third partics csplain ccrtain events and/or allcged acts or 
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omissions are appropriatc questions to ask during ;I deposition ot- said party. as long as thoso 

questions bcar on thc controversy at hand, which is plaintiffs claim for dcntal malpractice and lack 

of iiirormcd consent. 'I'hc remainder of plaintiH's discovery rcqucsls are dcnicd and vacated as 

immaterial to the prosccution of this action for dcnlal malpraclict. and lack of infornied consent. 

C.P.L.R. 4 3103(a). 

Del'endants request that all hrther depositions be conducted under judicial 

supervision 

CPLR 3 104 provides for the appointmcnt ofa  referee to supervisc all 
or part 01' disclosurc proccedings upon motion or on thc court's 
initiative. The decision to appoint a referee is a iiiattcr within the 
discretion of thc trial court and is cspccially uppropriatc where, as 
hurc, a party appearing pro se is hostile or otherwise fistrates 
di scovcry , 

Ko~!an v. Row1 Indcm. Co., 179 A.11.2d 399 ( 1  st Dcp't 1992) (cihtions omittcd); C.P.L.R. 4 3 104. 

Given thc circurnstanccs of thc prolonged discovery in this cnsc, plainliffs ongoing attempts to 

eolargc thc scope oihis dcntal malpracticc case, and both sides' fnilurc to comply with court-ordcred 

discovery dcadlines, i t  is appropriatc [or the court lo appoint a spccial refcrcc to oversee further 

depositions; such dcpositions shall bc held at the courthouse. 'I'his branch of dcfendnnt's motion is 

granted. Within fifteen ( 15) days 01' the date of notice of entry of this order, dcfendnnt's counsel 

shall servc a copy of this order with notice of entry, together with thc Special Rckree Information 

Sheet, on the Spccial Rcferee Clerk (Room 119). 

Del'endants further rcquest that the names Marybcl Pagan, Luz Angela King, and Kim 

Grasso be struck from [he caption ofthis action. Thesc parties have not becn naiiicd as defcndants 
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in lhis action and plaintiff has nevcr served these parties nor asked for leave to add these partics to 

the action. Pliiintirf is directed to stop adding the namcs of parties to thc caption who are not proper 

partics to this action. Inasmuch as plaintiff asserts that these parties are necessary parties to his 

causes of action for obstruction ofjustice, fraud, perjury, and/or conspiracy, thcsc causes of action 

have already bccn dismisscd as not properly pled or not actionable. 

Plaintifrs cross-motion to dcclare defcndants i n  del‘ault on his cuusc: of action for 

fraud is denied. Similarly. Motion Scquencc Number 005 is denied in its entirety. By thai motion, 

plaintilT asks this coun to declarc dcfcndants’ lcgal process dckctive, on the basis that defendants 

and thcir attorneys refusc to recognizc fraud ns a causc of actioii in this complaint. There arc no 

grounds to hold defendants in default or othcrwise, and this court has already rnude a delemiination 

that thc only cognizable causes of action that plaintiff may assen in this case are his claims for dcntal 

malpractice and lack of inlbrmcd consent. As the court set forth in its prior August 2008 Order. 

[ t]o thc cxtent that plaintiffattempts to raisc claims of “dcntal fraud,” 
his claims really sound in dcntal malpractice and lack of informed 
consent. The only othcr “fraud” allcgcd is plainlifrs claim that 
mcdical rccords wcrc falsilied. This is akin to a claim of spoliation 
ofevidence, which is not a separate cause oraction. -v., 
147 M i x .  2d 1078, 1079 (Sup. Ct. N.Y. Co. 1990) (Sklar, J.); 
[-Iartfnrd Ins. Co. v. Rosa, 2002 WL 3 1686861 at * 1 (Sup. Ct. Nassau 
Co. 2002); Sterbenz v.  Attina, 205 F. Supp. 65 (l<.D.N.Y.2002); 
x s 7  l%i ihdMtr  ies. Inc. v. Falchi Bldg.. Co., L.P. I89 Misc. 2d 1, 12- 
13 (Sup. Ct. Quccns Co. 2001). As Justice Sklar noted in m, 
supra, “if thc jury is sntislicd lion1 the evidcnce prescnted that 
Iddendant] intentionally altered these relevant rccords, thc jury cun 
inrer that his purpose in falsifying thc documenls was fraudulent and 
that accuratc medical records would havc becn unfavorable to his 
interests.” Phmr v. Cortese, 147 Misc. 2d at 108 1 - 
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In Motion Scquence Numhcr 006. plaintiff asks this court to allow him acccss to 

certain original records or  dcfcndants so that plaintift’s forensic document examiticr, Michael 

Robcrtson. may esamine thc rccords. At thc outset, dchdants object to this [notion as irnpropcrly 

brought during the stay of proccedings granted by h i s  courl’s May 20, 2009 interim decision and 

order (the “Interim Order”). In that branch of’Motion Sequence Number 004 which has alrcady bccn 

dccidcd by the lntcrim Order. defendants requested a stay 01-proceedings until a $500 bond was 

postcd by plaintilf. Plaintiff did not opposc and, at the direction ofthe Intcrim Ordur, postcd thc 

bond on June 1 1,2009. Since the stay was lifted whcn thc bond was postcd, and Motion Scquencc 

Number 006 was brought aftcr the bond was postcd, this motion will be considered. 

I’rotti plainti ITS affidavits of scrvicc, it appears that plaintift‘scrved ddcndants with 

a dcmand for discovery, “Noticc No. 7 Ibr Discovery” (hcrcinaftcr “Discovery Notice 7”); on June 

15,2003. the samc day that hc served dcfendants with Motion Scqucncc Number 006, his motion 

to cnlorce Discovcry Notice 7. To this cnd, Motion Sequence Number 006-by which plaintiff 

seeks to compel dcfendants to cottiply with Discovery Noticc 7-is not ripc; plaintiff did not givc 

dcfcndants time to respond to the notice. But. considcring the protracted coursc of’discovcy ofthis 

casc, thc court will examine the itierits of plaintiff’s application. 

Plaintiff secks an eight (8) hour window of‘ time for his f‘orcnsic documcnt cxamincr 

to cxaniiiie the following rccords: Dr. Malpcso’s appointnieilt calcndar, 1999 to 2000; charl records 

for I970 to 2000; Ms. Olivo’s atkndancc and payroll records liom 1998 to 2000; personnel records 

showing the naiiic of the substitute dental hygicnist who replaced Ms. Olivo whilc she was on 
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mawrnity leavc and datcs olservicc; the substi tutc dcntal hygicnist’s attendance and pnyroll rccords 

from 1998 through 2000; and, thc attcndanoe records of Marybcl Pagan and Luz Angela King for 

2000. Plaintiff wants his examination becausc hc nsscrts that Ms. Olivo “made false entries” on his 

dental records while shc was on maternity leave, and that defcndanls have “submitted n fnlsc 

attcndance record [for Ms. Olivo] with the intent ofdcfrauding a jury..’ In order to “neutralizc” these 

falsehoods, pluinliff rctaincd a forcnsic documcnt examincr to cxuniinc delkndants’ documcnts and 

check For alterations. This rcquest is mirrored in Discovery Noticc 7. Dcfcndants ask that thc court 

to deny plaintifl’s request on thc grounds that plaintiflhas not cstoblishod any good faith basis for 

his clainis that records wcre falsilied, and that plaintiffs dcmand for a forensic cxamination of 

“divcrsc and wide-ranging categories of thc dcfcndant’s busincss records is . . . ’putting the cart 

before the horse.”’ 

Given that plniritiff tins yet to deposc cither dcl‘cndant, this courl agrees thal [he 

majority of plaintifl’s rcqucst is prcmaturc. Plaintiff is entitled to access to his original dental rccord 

in ordcr to allow his own expert to csamine i t ;  additionally, bccause this court has already ordered 

defendants to produce a copy of Ms. Olivo’s attcndancc rccords, and dercndants have done so, there 

is no reason to precludc plaintill’ ti-om examining this document in person at a time inutiially 

convcnicnt to both parties. A datc for this inspection to occur shall be sct at the parties’ nest court 

confercnce. As to plaintifj’s remaining requests to cxaniinc original documents, plaintiff has not 

dcmonstrated that an inspection of thesc original documents is material and nccessary to the 

prosecution of his dcntal nialpractice casu. C.P.L.R. 9 3 10 I (a). Again. it appears that plaintiff 

requests this in-person discovcry in an attempt to cxpnnd thc scopc 01’ disclosure bcyond the 
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paraniulcrs of his claims for dcntal Inalpracticc and lack OK informed consent. Thc rcmaining 

requests rn give plaintiff's cspcrt access to ccrtain original busincss rccords of dcfeiidauls may bc 

rcncwcd irand alicr plaintitf has deposed dckndrints,' togcthcr with  a showing that this discovery 

is warrantcd and that therc is a good faith basis for making these discovery deinands, 

13iic LO the briuf stay that was in placc pcnding plaintifi's posling O K  21 bond, tho 

partics shall be givcn one linal ustcnsion ol'the dntcs by which all discovery must be uomplclcd. On 

or bdbrc July 3 I ,  2009, plaintiff shall providc updated I-III'AA-compliant authorizations, as 

dcsignatcd in lhis court's prcvious orders. On or belbrc Scptcmber 15, 2000, defendants shall be 

deposcd. On or bclbre October 15. 2009, plaintiff shall appear ror an examination by a specialist 

of dufcndants' choosing. On or bcfbre October 30, 2009, plaintifT shall bc duposed rcgardinp any 

updatcd trcatmcnt siticc his last deposition. 

'I'hc parties arc scheduled Ibr an appcarancc on August 18, 2009, at 1 1 :00 a.m., at 

which tinie a date will be set Ibr inspcction of plainlifl's original chart and thc original ilttcndancc 

records ib r Ms. Olivo. 

This constitutcs thc dccisioii and order of the court. 

Datcd: July 9 . 2009 

Since April 2008, this court has Bivcn plaintiffthrec scparate cxtcnsions oltimc to deposc .I 

de fend n n t s . 
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