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SUPREME COURT OF THE STATE OF NE 
COUNTY OF NEW Y O N :  PART 54 

Tn the Matter of the Application of 

THE TRAVELERS INDEMNITY COMP and its 
Various Property Casualty Affdiates and Subs diaries, 

X 

Index No.: 102247/09 

Petitioner, 

-against- 

MILAN MEDICAL, P.C., 

Petitioner, Travelers Indemnity Cornmy (Travelers), 

a stay of two AAA arbitmtions (Case Nos. 412008042415 and 412008040419) for the purpose of 

pre-arbitration discovery,’ pursuant to CPLR $7503; 2) removal of three lower court proceedings 

(Casa Nos. 138277106, Civ. Ct. Kings County; 38524/02, Civ, Ct. Quttixs County; and 

37930103, Civ. Ct. Bronx County) to this court for consolidation, pursuant to CPLR $§ 325(b) 

and 602(b); 3) a stay of all lower court proceedings, both filed and as-yet-unfiled, involving the 

parties, pursuant to CPLR $2201; and 4) to compel Milan to comply with pre-arbitration 

discovery requests. Milan opposes. 

I. Background 

The gravamen of the dispute is Travelers refusal to disburse no-fault payments to Milan a 

medical provider. Travelers, a Connecticut corporation authorized to do business in Ncw York, 

maintains an ofice at 485 Lexington Avenue, New York, NY. Travelers provides, among other 

things, automobile insurance subject to New Ymk State’s no-fault insurance scheme. 

’ Travelam also asks that a stay be p n t d  for tho puqme af “pralimiuary procooding.” but fails to delincak whnt 
those proceedings arc or why a stay of arbitration would ba appropriate. 
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The New York Department of State lists Milan as a “Domestic Professional 

Corporatioa.” It purportedly is owned by German Laufcr, M.D., with an office at 401 76”’ Strect, 

Brooklyn, NY. Milan provides primary rnediayl 

tcsting, and accepts assignment of patient insupance benefits 85 payment. 

services, such as patient treatment and 

Travelers contends that the true omm of Milan is a businessman named Jacob Kagan 

and that Dr. Laufer is merely the “on paper” owner. Were this the case, Milan’s corporate 

structure would contravene Education Law §6907(4) and Business Corporation Law 54 1507 auld 

1508, which bar lay-people from owning medical corporations. 

Travelers submits an amended oomplayt fled by State Farm Mutual Autornobilc 

Insurance in the United States District Court for the Eastern District of New York (CV 04 2609). 

In that complaint, which alleges a RICO claim, Milan, Mr. Kagan, and Dr. Laufcr are among thc 

defendants. The complaint, inter alia, outlines the alleged fraudulent incorporation of Milan. 

Travelers also relics upon other evidence designed to raise an inference of fraud on the part or 

Milan, viz.: several search warrants executed at Mr. Kaganls businesses by the New York State 

Attorney General in November 2006; indictments of Mr. Kagan and Dr. hufer for various 

crimes related to insurance fraud; affidavits by three doctors who engaged in similar fraudulcnt 

business schemes; and Travelers’ own intemal “fila” and “investigations” (Travelers eltcicd not 

to attach these files and investigative reports to its motion or to pravide specific iilrormntion BS 

to what thcy contain). 

Travelers, however, never alleged any of the above in a required, timely NF-10. a deninl 

of claim farm. Ncvcrtheless, it refused to disburse payments to Milan. Seeking payment from 

Travelers, Milan filed the three civil court suits and two arbitrations which now form tlx subjwt 

of this motion (collectively, %e subject cases”). 
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At least for the purposes of the present potion, neither party disputes the following: I )  

Milan actually rendered the sewices claimed 4 each of the subject cases; and 2) the individual 

assignors whose insurance benefits Milan seuks to recover, were actually covered by a Travelom 
I 

policy at a11 times relevant. The sola question Rresented is whether Travelers may deny payment 

upon proof of Milan’s ineligibility to receive *-party insurance benefits pursuant to 11 

NYCRR §65-3.16(a), despite Travelers failure to issue a timely NF-10. 

II. Discussion 

Under New York’s no-fauIt automobile inSurance scheme, carriers must pay a chiin nr 

deny such claim within 30 days. Insurance Law §5106(a); 11 NY CRRR §§65-3.4(~)(1 I), 65- 

3.8, An insurer who fails to either timely deny 8 claim or deny the claim with proper specificity 

is gcnernlly precluded from interposing a defense to that claim. Hosp. for Jf .  Dfseuse Y 

lhvelers Prop. Cas. Inr. Co., 9 N.Y.3d 312,318 (2007); Nyack Hosp. v Metropolitan Properfy 

& Cas. Ins. Cu., 16 A.D.3d 564 (2d Dept, 2005) (granting swnrna~~ judgment due to incomplete 

NF- IO). 

Contrary to the suggestions of Milan, however, preclusion dots not always automntically 

follow from failure to properly disclaim on an NF-10. An exemption exists for those defenses 

predicated upon claim which arc not covered by the insurance policy. Cenfral Gsnerul Hospfful 

v CHUBB Group of Insurance Companies, 90 N.Y.2d 195,199 (1997)(where irljurics did not 

arise from automobile accident, they were not ~ ~ v e r c d  by policy and failure to timely disclaim 

coverage did not bar defense); Matter ofWorc&tsr Ins. Co. v Battenhauser, 95 N.Y.2d 185,188- 

189 (2000) (“[When] the insurance policy does not conternplate coverage in the first instaiicc . . . 
requkhg payment of a claim upon failure to timely disclaim would create coverage where it 

never cxistod.”); see also Mutm ofAllsta1e Im. Co. v Massre, 14 A.D.3d 610 (2d Depl. 
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for those ‘situations where an insurance compqny raises a defense of lack of coverage.’ ” Fuir 

Price Medical Supply Corp Y Travelers Indem Co., 10 N.Y.3d 556563 (2008) citing to Hosp. 

for Jr. Diseuse, supra, 9 N.Y.3d 318. At issue in this proceeding, thus, is not whether tlic 

affirmative defense particular to Travelers’ strategy has been waived by its failure to timely 

assert it, but whether it can be waived. 

A .  Vulidify of Travelers ’Asserted Dlrfsme 

Failure to meet licensiq requirements tenders ,ealth care providers ineligible for 

reimbursement under New York State’s no-fault insurance scheme. 1 1 NYCRR #65-3.16(a)(12); 

Slate Farm Mut. Auto. Ins. Co. v Maliela, 4 N.Y.3d 313,322 (2005). Consequently, insurance 

carriers may withhold payment from such providers even if services, albeit of the unlicensed 

variety, have actually bccn rendered. Id. As explained by Maliela at 320: 

Insurance LAW 55 102 et seq. q u i r e s  no-5ult oarrim to reimburse patients 
(or* as in this a s e ,  thelr madical provider apslgnees) for “basic econoinlc loss.” 
Interpreting the statute, the Superintendant pf Insurance promulgated t 1 NYCRR 
65-3.16(a)( 12)(affectiva April 4,2002) and excluded fhm the meaning of “basic 
economic loss” paymentxi made to unlicsnsd or fraudulently licensed providers, 
thus rendering them ineligible for reimbursement. 

Hence, fraudulently Hcensed providers am not covered undur no fault insurance. 

The Mallela defonsc, ergo, is a merage ddfensc. As such, it is similar to the CHUBB, 90 N.Y .2d 

195, mid M m m ,  14 A.D.3d 610, exceptions to the preclusion rule. Tndd, a number of courts havc so 

held, finding that Rn insurer's failure to timely assart the Mallelu dofetiso did not waive it. Mirbiquolsl, 

P. L. Lo C. Y Allstate Ins. Co., 17 Misc.3d 37 (App. Tam, 2d Dept, 2007); Fiirt Aid Occupational Thurupy 

v Slirla Farm Mut. Auto. Ins. Co., 21 Misc.3d 128A (App. Ten ,  2d Dept., 2008); Multiqiiasl, P.L.L.C. v 

Allstule Ins. Co., 20 Miso.3d 136A (App. Term, 2d Dept., 2008); Multiquest, P.L.L.C. I; AlLlaIe fns. Co.. 
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16 Misc.3d 137A (App. Term, 2d Dapt., 2007); Crmbay Acupunctura, P.C. v Siata Fwm Mut. Auio. 

Ins. Co , I 5 Misc.3d 1 10, 1 1 I (App. Term, 26 apt,. 2007) (defense of fraudulently liccnscd providor is 

nonwaivablc defense); Firs1 Help Acupwtcftnta P.C. Y Stole Farm Ins Co., 12 Misc.3d 130A, 2 (App. 

Term, 2d Dapt., 2006) (“The dafensa that E provider is fraudulently llcenscd and hence indigiblc for 

reimbursement of no-fault bunafh under 11 WCRR 65-3.16 (a) (121, is e nonwaivablc dcfcnso aml Is 

therefore not subjoct to the 3-y preclusion tule.”); M&#an Med, Imughg, P. C. v Slnla Farm Mul. 

AuLo Ins. Co., 20 Misc,3d 1144 (Civ. Ct,, Rlokond County, 2008); A.B. M d .  Servs. PLLC‘ v lhvclcr:v 

Iddln .  CU.. 20 M k 3 d  509 (Dlst. Ct., Naesau County, 2008); &tmn Medical, P.C. v AIIsrare ins. C’fi., 

19 Misc.3d 775 (Dist. Ct., Naasau County, 2008). 

Curiously, Milan focums its oppositioq, drawn primarily f b m  the Court of Appeals’ holding In 

Fuir Price, 10 N.Y.3d 556, arguing that Travelurs’ Mallsu defense, Le., fraudulciit incorporation, d m  

not m e t  the tight restrictions of the exception to preclusion outlined in CHUBB. Apparently, it is Milan’s 

understnilding that subsequent treatments of Mullalu, which have universally intarprotd it as crcuting an 

exception to the goneral ptectusion rule, all depndrrd upon a loose fnterpwtafion of CHUB& Essaalially, 

Milan argues that: 1 a narrow hterpmtation of CHUBB mandam rajaction of all axcaptlons othcr h i 1  

“pure coverage” dafenw; and 2) the MdZeZu couxt’s categorization of the regulation laquirlng B provider 

to be properly incorporated as a candltition p d e n t  for payment, as mere dicta. On his basis, MilRii 

contends that Fdr Prfce’s requitamant of renewad Btrictnass in the application of CHUBB exposas 

Mullslu’s fraudulent incorporatfon defame to preclusion. 

Milan misperdvos the htcrphy between the Mdle l s  CHLJBB and Fuir Price decisions. 

The CHUB3 court held that an insurer who had not rejected a claim within Ihe 30 day pcriod, 

was not precluded from asserting a lack of caverage defcma regarding an alleged injury which 

did not arisc from an insured incident, but was pracludcd from asserting the defense of excesvivc 

rncdical treatment. CHUBB, 90 N.Y.2d 199. The court distinguished between a policy exclusion 

and threshold coverage matters. Id. at 200. 
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I 

I 
Malltala, Iike CHUBB, spoke to a thdhold covmge mattur. It addressed ncpfault pyrnan~ 

crlairnsd by unlicotlsod or fhadulently llcsnrsd’p~~~dcra who ware “hallgjble f ir  reimbursementH 

Maliela, 4 N.Y.3d 319 quoting Matter of Med Swy @ N, I: v Sario, 100 N.Y.2d 854,866 (2003), 

M&la noted: “‘Hcra, however, the ohdl regutadom crcata not a new category of exdusion, but 

rather merely a condition precadent with which 4 all clahmatu must camply in odw to rscsive benePItr 

under the stdute.”’ Id. at 321, n.3. 

I 

I 
I 

Fuir Pntcr do4a not ovarmla thu Procagant of CHUBB and Mdlela. In fbct. to determine if 

plwrluilon appl1.s. tho ~ u i r  price court tt~bllows &OM P ~ U I I ~  a d  asks whdh~r the dofama is M 

exception fkom mvaragc or “a hclc of coverage @I &e f b t  in8tanCa“l Fair Prim, 10 N.Y.3d 565. MuU8la 

und CHUBB am both exsunpk of la& ofna-W wverage h the fIfst instnnce. 

While it is true that MulZela inwlvd f9,1duhnt incOrporatton and h d  o c c m d  In Fafr P h u ,  

the type of ftaud that o~curred in Fulr P r f c s ,  Le., billing fbr modid devices not delivered, ia dirtinot 

h m  that c o v d  by the Molleh exception snd this m e .  The hud h Fui? frfce WM similar to the 

overbilling in GHUBB - a dofbaw l i k e d  to an exolwlon, not a threshold mattor rind, therefore, not 

excaptd from prsclusion.2 

For all of the above masom, this court finds that Travalm could not waive  it^ fhuddcnt 

incorpOration defense whm it failed to fila iti= part of a h l y  NF-10 denial of dah form. 

B. Propriew of Dlscovety Compulsion 

MiIan additionally argues that discovery requests muat be danicd if the mo- party 

cannot demonstrate -good cause’’ [MaZldu, 4\N.Y.3d 313,322 (2005)], a burrlon, Milan argues, 

has not baon met by Travelers. In the ccmteq of the praaant case, good cause i3 met via wme 
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demonstration of behavior tantamount to fraud, although what constituta h u d  is limitad to 

something more than m m  &management or rnishkan invtsbslont dacisions. Id 

A closer look at CPLR Mcle  3 1 and mbsoqwnt treatment of MaZlela’s good CBU~C 

lanwga, however, reveals this aspect of l&ZleZu as unbinding dicta. A&w Carothers, MD., 

P.C. v Inrurance Cumpaniss Represmtud by Bnmo, Gerbino & Soriano, LLP a& Freibarg & 

Peck LLP, 13 Misc.3d 970,973 (Civ. Ct., N.Y. County, 2006). Inmad, the prevailing view pea- 

MalIelu has determined the more appropriate standard to tm that snshrined within Ardole 3 l 

itself, fx., the “material and necesaaty atrmdorrd”3 CPLR §3101(a); One Beucon Its .  Group) LLC 

v MidatuiMed Care, P.C., 54 A.D.3d 738,740 (26 Dapt. 2008); Fmily  Care AcupncWa, 

P.C. Y AuroOm h. Co., M l s c 3 d - ,  2009 NY Slip Op 51058U (Agp. Term, Id I[)opt.); 

Wborough Acupuncture P. C. v State Fann Im. Co., 13 Misc.3d 58,60 (App. Term, 26 Dept, 

2006); Cambridge Mdtcd)  P.C. Y Ndiomvida Properi;v and Cas. Im. Co., 19 M k 3 d  11 1O(A) 

(Civ. Ct., N,Y. County, 2008); Carothrs# at 973. 

Moreover, in the context of hudulent incopration, Now York State courts employ a 

a &fadant has shown that its discovary mq- on the issue of fbdulmt incorporation are 

‘mstcrial and aoccssary’ is quite low.”), Indued, courts in thwe suits often consider relatively 

existence of these badgas provided such fraud tencia to accompatly or produce ban. N o m  v. 

Romantini, 271 A.D.2d 292,292 (1 8t Dqt. 2000); Pen Pak Corp. v Lasalle Nd l .  Bank of 

a What constitutaa ths approprtrte atanhrd  b lar& lboLdcrmlc lo thew prmmdinga. Coupling NOW Y d ’ a  
w i v e  at&mp at stamping out h m m  thud nroh )I tbrs alhgd with Trnvolaf submiued docurnonu, thls 
court would hold that “good muse” sxlats and, ~~, would oompal dimwary undw that standard M wlI. 
Conthurtal Medicul Ac~pncfure  Sumicm, P.C. v Zkwlera Im, Co., 13 M h 3 d  132(A), (Appp. T m ,  1st Dspt.. 
2006); (unmpmtd); Yallsy Physical Medicine & Rrhabilitation v Nnu Ywk Cmr. Mut. IN. Co., 193 Mh2d 673, 
676 (App. Term, 2d DepL, 2002). 
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Chicago, 240 A.D.2d 384,386 (26 Dept 1997). Yet the standard ia not tO0 th . l~ .  Mere 

dlcgations will not suffice uulw accompanied by somathing demonstrating that the k v a r y  

sought is reasonably calculated to produca rclcvant evidence. Cra@wun Furniture, Inc. v 

Brookip Union Gas Co., 150 A.D.2d 420,421 (2d Dept. 1989). 

“Badgas of bud” arc numarow antugh in the prasent cmc such that this court need only 

enumerate a select handfhl: 1) the pending WCO case apainst Milan, Mi. Ragen, and Dr. Lwfer; 

2) the saparatc indictments upon, inter diu, uharges of fraud served upon Mr. Qpn and Dr. 

Lad& 3) the search warran@ txtcutbd against Mr. Kagan, as well as the accompanying 

circumstancas. Milan complains, and is cmtdnly c o w  in doing so, that none of them so-cdcd 

badges constitute direct praof of fraud. Milan is incomt, however, in itdl assertion that they, 

therdorq are inadequate or inappropriate grounds for discovery compulsion. Sar Mattar of 

Shelly v Do0,249 A.D.2d 756,758 (3d Dapt. 1998). 

Travelers’ request is compliostod, hawaver, by the fact that dimvary here involves 

arbitral proccedinp. DIscovay compulsion quests growin8 out of such procobdinsJ arc 

traditionally more difficult to secure absent uxtraordinary c i r c ~ c c s .  M#er u f M m k  u 

Emurnel, 99 A.D.2d 1003,1003-1004 (1st- 1984); Hoopr vMotor VdfcZe Am. Indbm. 

Cop.,  42 Misc.2d 446,446 (Sup. Ct., N.Y. County, 1963). Indeed, tha test is one of uneccssity 

rathex than convenience.” Stat8 F m  Mut. Atdo. Im. CQ. Y WimicS 90 AD.2d 5 19,5 19 (2d 

Dapt.1982). Typicatly, the discovary sought muat be such that denying it will undercut tha 

mpating party’s ability to presant a ‘’pmpr case” to the arbitrator. Hsndler & M w q y ,  P.C. Y 

Lambert, 127 A.D.2d 820,820 (2d Dept. 1987). 

To this end, Milan complains that dIsQavary must be denied because the b o v q  M i h  

already has turned over is sacient for Travelers’ purposes. It ajqmm, however, that the 
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documents furnished by Milan am mostly - p d a p a  entirely - raatriatad to mattam unt.olatad to 

its corporate structuxe. Moreover, thc compulsory natura of the instant arbitral procecdhg~ h 

question is cxwptional, implying a gr- allowance of judicial intervention and authority. See 

Matter of Motor Veh. Acc. Indern. COT. v Aptna Cas. & Sur. Co., 89 N.Y.2d 2 14,223 (1 99Q 

(compulsory arbitral procaadIngs Bubjact to qoser judicial scrutiny); see also Smith Y Flrsmen ’s 

Iw. Co., 55 N.Y.2d 224,228 (1982). 

As to tha specific naccssity of the method of discovery soughL Travelers is not required 

to prove the inadequacy of other, previously pumuad methods. Nau E m  AczpncWe, P.C. Y 

State Farm Mut. Auto, Ins. Cu., 2009 NY Slip Op 5 1 140U, 3 (Am. Term, 2d Dopt 2009) 

(unreported); see also Edwar&-Pitt v Doe, 294 A.D.2d 395,396 (2d Dcpt. 2002). Given the 

pertinence of the requested discovery to Tmvdm’ proffixed defimsd, the court dircct~ Milan to 

comply with Travelers’ discovery requests. See Ona Beacon Im. Group, 54 A.D.3d at 738; New 

Era Acqmcture, id. at 2. 

C. Propdew of Staying and Consolidation 

Traveled motion to stay the Jubject qa~cs is otherwise unopposed, although thig court 

notag that staying these p- would bupropar in the present case cvm if opposed mom 

directly by Milaa CPLR Q# 7503,31029 (court authority to stay arbitral procdhg9 for 

discovery purposes); Matter ofMotor Vah. Am. Indem. COT., 19 A.D.2d 349,352 (1‘ Dcpt. 

1963) (expressing “no doubt” as to ability to srtay arMtrrstIons for valid diBcovery purposa). 

Milan’s rcxnahing resistance is insbad conatqhd to m v d  argummts agaimt oonsolidadon, 

each principally designed to parrruade this court of the burden expected h m  what it styles as the 

f o d  juxtaposition of sevural quite diaparatt and cxclwive cases, 
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A motion to consolidate may be panted if the subject Suite a common set of fmtd 

or legal qucstions. CPLR #602(a). Beyond this Ihitation consolidation is principally a matter of 

judicial discretion. Mars Assoc. v. New York C@ h. C u m ,  M, 126 kD.2d 178,185 (1st 

Ihpt. 1987); Inspiration Entars. v, Inland Credit Cop. ,  54 A.D.2d 839,839 (1 st Dept. 1976); 

h€utteer of Hill v. Smalls, 49 A.D.2d 724,724 (1st Dept. 1975) (describing mch discretion aa 

"wide"). In exercising this discdon, however, coltrts are well-advisd to consider whetha 

consolidation will contribute to or caw delays in litigation, CPLR §602(a) ("TTlhe court. upon 

motion , . . may order the actions consolidatqd, and may d e  such other ordm concerning 

pegs therein as rnay tend to avoid umecessmy costs or delay.") (emphasis added); 

Impiration E n t m . ,  54 A.D.2d at 840. C O W  also may deny consolidation if the party opposing 

demonstrates that such consolidation would prejudice its casu, although the burden of pnovIng 

such prejudice lim with the resisting party. ASSOC., 126 A,D.2d at 193; M a i w  Y 

Suvatogiun, Inc., 47 A.D.2d 982,983 (3d Dept. 1975). 

Milan has satisfactorily damonstratad b thh court that consolidation, at 1- to the 

extent sought by Travelers, is imprudent. While it is true that the outcoma in each of the subject 

cases may turn on the same lqpl irrsua, Le., Ttavolm' fmudulent incorporation defame as par 

Mallela, the factual, and perhaps even lo&, mismatch beyond thh is too great to justify 

consolidation. Neither party disputas that the men subject cases all involve different assignors, 

diffbrent accidents, different traatmonts, diffmnt d-, ctc. which may give rise to Marent and 

perhaps conflicting dtfemes, issuaS and rcquimmmts b o n d  tho= covered by this opinion. 

More important, the instant proceding merely asks for a stay of two arbitration in order that p m  

arbitration discovoxy may taka place.' It, thus, would not scmo thc ends of judicial ccommy or 

' Movant ats0 adcs for drs stay for the purpcwo of praWtmy p m d h g s .  Nowhere d w  movant explain whrt 
p h ~ p ~ l t t r a f b r s t o .  
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I 

the interasts of the partita to consolidate o oiviI court trid cases to thie -. 
Accordingly, it is f 

ORJXRED that Trawltm’ petitio to stay AAA arbitrations (Case Nos. 412008042415 n 
and 412008040419) for purposra~ of h y a y  only la granw and it is ftuthtr 

ORDERED that Tmvelm’ petition to stay dl filad and as-yet--act Civil 

batwaGn the parties is donid, and it is furtlcar 
ORDERED that Milan is dimctal ta comply with Ttavelm’ attached dimovary requaatr; 

and it is M a r  

ORDERED that fiwdm’ @don bo camlidat4 and remove Civil Court Case Nos. 

138277/06, Civ. Ct. Kinga County; 38524/@, Civ. Ct. Qubans County; and 37930/03, Civ. Ct. 

Bronx County, is denied. 

Dab: July 9,2009 
New Yo& N.Y. 
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