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The following papers, numbered 1 to were read on this rn 
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Notice of Motion/ 

Answering Affldavits - Exhibits 

Replying Affidavits 

Cross-Motion: 0 Yes L m o  

In accordance with the accompanying Memorandum Decision, it is here v 
ORDERED that petitioners' request for an order directing that DOE reimburse petitioners 

Upon the foregoing papers, it is ordered that thia motlon 

br  their reasonable costs and attorneys' fees in responding to DOE's opposition to the challenge 
o the MacBride Rider is denied; 

br  their reasonable costs and attorneys' fees in responding to DOE's opposition to the challenge 
o commercially unavailable insurance is granted; and it is further 

br their reasonable costs and attorneys' fees in responding to DOE's opposition to the challenge 
o 15% of their reasonable costs and attorneys' fees in responding to DOE's opposition on other 
ssues, with the exception of EPPs, is denied; and it is further 

ORDERED that petitioners' request for an order directing that DOE reimburse petitioners 
br  their reasonable costs and attorneys' fees in responding to DOE's position regarding EPPs, up 
hrough the issuance of the Memorandum Decision, and that DOE and the Union both reimburse 
letitionem for their reasonable costs and attorneys' fees in responding to their arguments 
hereafter in support of the EPPs, is granted; and it is further 

)n September 21, 2009, 1O:OO a.m.; and it is further 

)f the Trial Support Office (Room 1 sa), file of a note of issue and a statement of readiness and 
lay the proper fees, if any, for the assessment hereinabove directed. 

This constitutes the decision and order of the Court. 
Dated: 

ORDERED that petitioners' request for an order directing that DOE reimburse-petitioners 

ORDERED that petitioners' request for an order directing that DOE reimburse petitioners 

ORDERED that all parties appear in Part 40 for a hearing on the above mentioned issues 

ORDERED that petitioners serve a copy of this order with notice of entry upon the Clcrk 
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SUPREME COURT OF THE STATE OF NEW YOlN 
COUNTY OF NEW Y O U :  PART 35 

Application of 
L&M BUS COW’., B&E SKILLED, INC,, BOBMAR 
TRANSPORTATION TNC., CAROL BUS 
TRANSPORTATION CORP., DON THOMAS BUSES 
INC., FORTUNA BUS COMPANY, INC., HAPPY 
CHILD TRANSPORTATION LLC, HAPPY DAY 
TRANSLT, IRIDIUM SERVICES CORP., USA BUS 
CORP., MARCH TRANSPORTATION INC., MISSY 
TRANSPORTATION, INC., NANNY’S BUSES INC., 
P&G TRANSPORTATION, PENNY TRANSPORTATlON, 
INC., PTNNACLE BUS SERVICE, INC., PRIDE 
TRANSPORTATlON SERVJCES INC., KLMAR 
1 ‘ M N  SPORT ATION, ROBlN TRANSPORT ATlON LTD., 
ROUND TRlP, SELBY TRANSPORTATION, SMART 
PICK INC., and THOMAS BUSES, INC., 

__-____________________I________________------------------------~---------- X 

lndex No. 104001/08 

Petitioners, 

For an Ordcr pursuant to Article 78 of the CPLR 

-agai nst- 

THE NEW YORK CITY DEPARTMENT OF 
EDUCATION, THE BOARD OF EDUCATION OF 
THE CITY OF NEW YORK, and DAVLD N. ROSS, in 
his official capacity as Executive Director of the Division 
of Contracts and Purchasing, 

Respondents, 

LOCAL 1 1 8 1 - 1 06 1 ,  AMALGAMATED TRANSIT 
UNTON, AFL-CIO, 

lntcrvcnor-Respondent. 

HON. CAROL R. EDMEAD 
MEMORANnLrM DEUSION 

Tn this action, petitioners, comprising various bus transportation companies, challenged 

numerous provisions in a bid solicilation issued by respondent Department of Education 

(“DOE”) for pre-kindergarten (“Pre-K”) aid Early Intervention (“El”) school bus transportation 
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contracts. By Decision and Order dated Dcccmber 17, 2008, this Court granted in part, and 

dciiicd in part, the Petition. 

Pctitioiiers now move pursuant to Part 130, Subpart 130-1, of the Rules of the Chief 

Administrator, for an order imposing costs, including reasonable attorneys' fees, upon 

rcspoiidents N Y C  Departmcnt of Education ("DOE") and Local 1 18 1-1 061 Pclnalganiatect Transit 

Union, AFL-CTO ("Local 1181'' or the "Union"), for frivolous conduct in this litigation. 

Petitioner' Motion 

Petitioners argue that prior to submitting its Verified Answer and Declarations (Exhibits), 

the Union had an opportunity to review petitioners' arguments and this Court's Memorandum 

Decision, dated September 5, 2008 (the "Memorandum Decision") a id  knew that thc EPPs could 

be sustaincd only if their purpose and likely effect was to lower the cost of bus transportation 

services or prevcnt fraud and corruption. The Union also knew that the effect of the EPPs was 

not to reduce the costs of such contracts or prevent corruption in their procuremcnt. Nonetheless, 

the Union submitted an 87-pagc Memorandum of Law, which largely repeated the very 

arguments the Court had rejected in its Memorandurn Decision, and made additional li-ivolous 

arguments. The Union madc no attempt to show how the EPPs would prevent or cvcn reduce 

favori tisrn, improvidence, fraud or corruption in the award of transportation contracts. Nor did 

the Union serjously contend that EPPs rcduccd the cost of such contracts. The Uiiioii argued that 

the EPPs facilitated tlic hiring of more experienccd and thus more efficient employces; however, 

the EPPs do not require cniployment of the most cxperienced workers, there was nothing to show 

that elficiency grows with experience, and [he Union did not dispute the fact that if experience 

were the issue, DOE could provide for it directly in the specifications. 
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Thc Union’s additional argunient that a strike would cnsue if EPPs were not inserted 

ignored that the fact that avoidance of a strike alone had never been found to justify the insertion 

of anti-competitive provisions in a publicly-bid contract. 

The Uiiion also asserted rnateiial factiial misstatements. There was no basis to asscrt that 

EPPs wcre neccssary to retain an expericnced pool of drivers and matrons; tlic KPMG rcports, on 

which DOE did not rely, urged that thcse contracts should be procured by “true” competitive 

bidding, without EPPs; and the assertion that the city-wide strike the Union was preparcd to 

momit would be legal was already refuted by petitioners. 

Also, the Union’s efforts to prevent petitioners from obtaining its standard collective 

bargaining agreement was frivolous because (a> it was not privileged; (bj cven if it had been 

privileged, the privilege was waived by the Union’s subrnissioii of two of its paragraphs 

purportcdly in suppod of its statements; and (cj petitioners offered to enter into a confidentiality 

agreement prohibiting the use of the document for any purpose but the litigatioii of this case. 

The conduct of DOE was even more sanctionable because (ij DOE had tlic power to 

discontinue the EPPs-relatcd portion of this action, and (ii) more is expected of the City and its 

attorneys than o f a  union and its lawyers. Notwithstanding that DOE had sufficient time to 

consider the legal and factual bases for the positions it advocated, it adhered to untenable 

positions and prolonged this case. DOE knew that the iiisertion of thc MacBi-idc Principles (or 

“MacBride Rider”) was in violation of law, and that the inclusion of insurance requirements that 

were commercially unavailable ofCPendcd public bidding principles, but insistcd on their inclusion 

nonetheless. DOE’s defense of the insurance rcquireinents demonstrated that (I) DOE had not 

even bothercd to investigate the insurance issue itself, and (iij the DOE’s solution was to cause 
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would-be bidders cither to submit nonresponsive bids or no bids at all; and then, only after 

having subjccted the taxpayers and bidders to the costs of soliciting nonresponsive bids, to 

modify the insurance spccifications and seek bids all over again. 

Finally, DOE defended the insertion of the EPPs, evcn though DOE was aware of 

petitioners' March 25, 2008 letter, Petition and bricf, July 25 Rcply/Answering Memorandurn of 

Law, the impending fiscal crises, the Memorandum Decision, Preliminary Injunction, and 

petitioncrs' December 8 Reply to the Union, and awarc that the inscrtion of EPPs was unlawful 

without enabling legislation, ie . ,  amendment of the Family Court Act, which in its prcsent form 

did not permit EPPs. DOE knew that the EPPs would not, and were not intended to, further the 

goals of public bidding statules, and could have conceded that the reason for the insertion of thc 

EPPs was Local 1 18 1's threat of a strike, without advancingpost hoc reasons to circumvent the 

iiitcrests of the public bidding statutes; DOE could have acknowledged the purpose of the Family 

Court Act amendment they submitted, rather than misrepresent it. The KPMG reports concluded 

that bidding with EPPs had not demonstrated the capacity for saving money and that "from a 

fiscal perspective, there is nothing to recommend it." DOE's assertion that EPPs saved the 

taxpayer money by avoiding strikes was frivolous, because it ignored the tremendous costs of the 

EPPs theinselves and considered only the relatively minor potcntial costs of a strike without 

considering any of the potential savings. 

Further, thc avoidance of "withdrawal 1iability"was nothing more than a fabrication. 

Because the subject of"wi~hdrawa1 liability" was complex and obscure, a great amount of time 

was required to gain sufficient knowledge of the topic to refute DOE's claim that the insertion of 

EPPs would remove a "fearsome" prospect of withdrawal liability and thereby elicit new bidders. 
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And, as DOE must have hiown, obtaining a skillcd workforce is not one of the goals of 

public bidding and the Court of Appeals had invalidated the imposition o r  such a program as an 

illegal precondition to the award of a contract, because it was not limited to the of the 

competitive bidding statutes, regardless of its furtherance of otherwise enunciated public policy. 

Therefore, pctitioiicrs request an order directing that DOE reimburse petitioners for (a) 

their reasonable costs and attorncys’ fees in responding to DOE’s opposition to the challenge to 

the MrtcBride Rider and coiiimercially unavailable insurance; (b) 15% of their reasonable costs 

and attorneys’ fees i n  responding to DOE’s opposition on other issues, with the exception of 

EPPs; and (c) their reasonable costs and attorneys’ fees i n  responding to DOE’s position regarding 

EPPs, up through the issuance of the Memorandum Decision, and that DOE and the Union 

reimburse petitioners for heir  reasonablc costs and attorneys’ fees in responding to their 

arguments thereafter in support of the EPPs. 

DOE’s Opposition 

DOE argues that whether the Court nded in petitioners’ favor is disputed, given that the 

Court granted in part, and denied in part, the Petition, and DOE intends to appeal, inter alia, the 

Court’s invalidation of the insertion of the EPPs. 

DOE maintains that its defense that petitioners’ lacked standing was correcl, and that the 

Court’s deterniination to the contrary was erroneous. DOE argues that pctitioncrs failed to 

establish any injury in h t ,  since it was undisputed that petitioners did not have any business in 

Northern Ireland. DOE points out that petitioners’ March 25 letter challenging the MacBride 

Principles failed to providc a single citation as to why the DOE’s standing defense was frivolous. 

Fui-ther, thc MacBride Principles in rnimicipal contracts are required by statute, and the C o w l  
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declined petitioners’ request to iiivalidate the Administrative Code provision requiring their 

inclusion. 

Further, it was DOE’S duty to seek protection froin liability for acts of sexual rnolestatjon, 

especially in light or  the young age and vulnerability of the children to be transported. 

Notwithstanding petitioners’ submission of a hearsay affidavit indicating that such insurance was 

unavailable, in the evcnt the required coverage wcre in fact not available, no bids would have 

hcen submitted, and DOE would havc to revise the bid specifications or await the bidders’ 

request for a waiver or approval of alternate coverage. Thus, DOE had a ratioiial basis lor 

including the challenged insurance requirement. 

In  addition, the issue of whether EPPs are consistent with the competitive bidding statutes 

was a11 issue of first impression, and it was not established that petitioners’ view of the EPPs is 

correct. DOE argued that the EPPs ensured contractual perfomlance without labor disruptions, 

facilitatcd the use of provcn, experienced workers, and encouraged competition by removing the 

impediment of pension withdrawal liability to bidding. Petitioners have no basis for alleging that 

the elimination of withdrawal liability was not in fact considered by DOE in advance of 

including the EPPs. Further, the goal of prescrving labor peace was bascd on experience of the 

1979 strike, which cost the City niore than $1 1 inillion dollars, and affected 132,000 students, 

and there were many incidents olviolencc and parents losing jobs because they had to stay home 

to take care of children unable to attend school. And, Ilie KPMG Reports supported tlic parties’ 

contrary viewpoints, and did not reach a conclusion as to the cost impact of the EPPs. Further, 

although thc DOE did not rely upon thc KPMG Reports to include the EPPs, the 1995 KPMG 

Report specifically questions petitioners’ premises that EPPs increase costs. The DOE also 
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points out that its goal of rnaintainiiig an expcrienced workforce is recognized tlvoughout the 

United States, and Prcsjdent Barak Obama recently signed an Executive Order entitled 

“Nondisplacement of Qualified Workers under Service Contracts,” which contains similar 

mandates as the EPPs. Further, the DOE’s support for the proposed legislation is iinniatenal and 

has no bearing on the lawfulness of the EPPs. And, DOE is permitted to argue why, under 

existing law, or an extension of existing law, the EPPs may be sustained without the statutory 

aniendmcnt. Further, although DOE’s statement concerning the intent behind the proposed 

amendment to the Family Couit Act was based on its understanding at the time ofMarch 1Slh 

discussion in Court, DOE correctcd its position at the September 18, 2009 conference. Nor did 

the Answer mention anything about the proposed Icgislation. Therefore, it cannot be said that the 

DOE intentionally misstated anything. 

The Union’s Opposition 

The Union arbwes that simply because a court finds an argument to be unpersuasive does 

not mean that the argument is frivolous. While petitioners prevailed before this Court, the Union 

and DOE cxpect to prevail on appeal, the Unioii had no inappropriate purpose, and the Union’s 

material factual statements were not false. A request for an award of costs and/or sanctions is 

unwarranted wherc courts address novcl issues of law and the legality of the EPPs under the 

competitive bidding laws applicable to Pre-K transportation was an issue of first impression. 

After the Court’s September 5 ,  2008 Order, the Union carefully sct forth the applicable 

legal principles at greater length and in greater detail in its November 12, 2008 answering 

brief. The Union’s arguments in favor of inserting the EPPs were grounded upon Court of 

Appcals caselaw. Also, the Unioii did not know that it would need to establish that the EPPs 
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”purpose and likely effect” was to advance the twin goals of competitive bidding laws. The 

Court unanibiguously identified the lesser standard as applicable in its Deccmber 1 7, 2008 Order. 

Petitioners ignorc that the Union demonstrated that the EPPs prevent favoritism, improvidence, 

fraud, and corruption in the awarding of public contracts because they do not elevate one type of 

company over another. The Union explained that the EPPs are rationally related to protection of 

the public fisc by obtaining the best work at the lowcst possible price, by promoting the existence 

of a more stable pool of experienced and qualified drivers, minimizing employee turnover and 

training, avoiding perfomlance issues such as accidents, attendance problems, lack of familiarity 

with routes and procedures, and misconduct, and avoiding other costs associated with lower 

quality service. A specification requiring drivers to have a minimum level of experience, 

however, does no1 promote the existence of a pool of such drivers from which employers may 

hire. The KPMG Report concluded that the EPPs produced among the General Education scliool 

bus companies a highly skilled workforce which could be lost if the EPPs werc eliminated. The 

EPPs may or may not increase wages and bcnefits. Petitioners fail to recognize other cost 

savings that are promoted by the EPPs. The Union’s arguments are “serious” and cannot be 

decmed “completely without merit in law.” Nor werc they submitted primarily to prolong the 

resolution of the litigation or to harass or maliciously injure petitioners. 

The Union’s statement that there is a growing demand for employees was based on 

several sources, i.e., the June 12, 2007 DOE Memo in Support of bill to amcnd the Family Court 

Act and the New York State Senate Introducer’s Memorandum in Support, and nothing indicates 

that the Court rejected the assertion that there is a growing need for Pre-K employees. Further, 

although the KPMG Reports pointed out disadvantages of EPPs, (as pointed out by the Union’s 
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letter to the Court), said Reports indisputably included information that supports DOE’s decision 

to include EPPs in Pre-K school bus transportation contracts. DOE’s inclusion o f  the EPPs was 

not only due only to allcgcd “threats” from thc Union, but instead, DOE was favorably 

predisposed to the EPPs consistent with its loiigstandiiig policy of includiiig EPPs in contracts for 

school bus transportation. 

Additionally, the threatened strike would be legal and would be permitted by the Union’s 

agreements with school transportation conipanies. The CBA expressly provides that should the 

DOE promulgate a bid specilkation without the EPPs, thcn thc 

would be deemed waived. The Court also recognized that the Union had legitimate reasons for 

seeking to preserve the confidentiality of the CBA. In any case, the Court fiilly resolved the 

matter when it fashioned a protective order directing production of the CBA but imposing on 

petitioners restrictions 011 its use. 

strike” clause in the CBA 

Finally, petitioners’ motion for costs is untimely. A motion for costs and/or sanctioiis 

must be filed before the case is terminated, and here, this procecding tcrminated on December 

17, 2008. Thus, there was 110 proceeding bcforc the Court when petitioners filed the instant 

motion for costs. 

Petitioners ’ Reply 

Contrary to DOE’s contentions, petitioiicrs’ application is not one for “sanctions,” but fior 

the iinpositjoii of costs in order to shift the costs to the party or counsel whose frivolous conduct 

occasioned the expenses - in this case, the DOE, the Union, and their counsel. 

Costs are sought in the instant matter because - with respect to those three issues for 

wliicli costs arc rcquested - the City’s case had no basis in law or fact. 
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Further, this motion is not predicated on DOE’s failure to withdraw its opposition to the 

Petition when the preliminary injunction was issued, but instead on the Pact that the City 

continued in its opposition from March to December riotwithstailding numerous demonstrations 

that its arguments were [actually and legally without basis. 

Eurthcr, DOE abandoned its appeal on two of the threc issues that petitioners contend 

were frivolous. Petitioners point out that DOE no longer intends to appeal the Court’s rulings on 

MacBride Rider and the insurance coverage. 

Even the application as to the Union is not bascd on the issuaiice of thc preliminary 

iiijuiictioii itself. Thc Union’s conduct was frivolous from the beginning, when it moved to 

dismiss the Petition. However, because the Union had not had the time the City had enjoyed for 

investigating the legal and factual bases of what became its arguments, and had not received as 

early as March 2 a letter setting forth petitioners’ case petitioners gave thc Union the benefit of 

the doubt on this application and are seeking costs incurred after the Union siibmitted its 

extensive answering papers , 

hi light of Corporation Counsel’s own argument in Council qf the City uflyew Ynrk v 

Bloomherg (6 NY3d 380 [2006]), and the Court of Appeal’s adoption of that argument, the Law 

Depat-lment knew that the MacBnde Rider was in violation of the public bidding laws. The Law 

Department failed to articulate any distinction betwcen the equal benefits rider struck down in 

Blooiizhcrg and the MacBnde Rider it sought to continue here. 

Similarly, based on the available facts and the City’s refusal to have made available any 

othcr facts, DOE’s attempt to insert the EPPs was not motivated by a desirc to further the goals 
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obtain “disclosurc of privileged information;” as shown in the March 2 letter, petitioners 

attcinpted to avoid a lawsuit by convincing thc City that petitioners’ objections to the ncw 

specifications were sensible, just, and in the public interest. Petitioners never received a 

rcsponsc to thc letter because, petitioners’ were allegedly not entitled “to disclosure of privileged 

infonnation.” The March 25,2008 letter was sent after this Court had issued a temporary 

rcstraining order, but before DOE submitted its Answer. Jt also followed a March 7, 2008 New 

York Law Journal article by First Deputy Assistant Jeffrey Friedlandler, who “disclosed” lhat 

Mayor Bloomberg was a strong advocate of equal benefits for domestic partners and spouses, but 

was constrained to challenge the local legislation because the Corporation Counsel had informed 

him that the legislatioil violatcd state conipetitive bidding laws. The purpose of the March 25 

letter was to dissuade the Law Department from opposing the removal of the MacBride Rider, by 

demonstrating the inconsistency of such opposition with the City’s position in Bloomberg and 

the Mayor’s reported reason for opposing the equal benefits rider, even though it furthered a 

cause hc strongly supported. As noted in the Memorandum Decision, DOE never provided any 

justification for the MacBride Rider, or any explanation of how such a provisioii advanced the 

goals of thc public bidding statutes. 

DOE’S oppositioii to removing the MacBride Rider was frivolous because, as the Court 

noted, DOE provided no justilkation for this provision, or any explanation of how such 

provision advances either of the goals of the public bidding statutes. 

DOE’S focus on standing was also frivolous. First, DOE could not, and did not, contest 

that petitioiicrs were within the “zone 01 interests” orthe public bidding laws, in that thcy are 

vendors in the school bus transportation business and prospective bidders for this very contract. 
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Nor could DOE contest that petitioners would suffer an injury-in-fact “different in kind or quality 

froin that suffered by the public at large.” DOE’S only argument would be one based on the size 

or impact of the injury; however the competitive bidding statutc does not bccome inapplicable 

whcn thc sums saved by coiiiplyng with it are immaterial. The DOE continued arguing that the 

injury must have a substantial impact on petitioners’ costs in order to give thcm standing. 

Further, Gencral Municipal Law (“GML”) 5 5 1 bestowed standing on a New York City taxpayer 

to prevent waste, is indisputably such a statute, and surcly, a tax-paying New York City resident 

could havc been found among two dozcn petitioners to serve as a GML petitioner. 

DOE’S opposition could not have had any result other than lo delay a resolution of 

the issue and impose furlher litigation costs on petitioners. 

Further, as far as MacBride Rider is conccmed, petitioners were awarded all they askcd 

for and thus prevailed completely. Petitioners never asked the Court to invalidate the local law, 

iinlcss the Court deemed such action necessary in order to strike the Rider from thc specifications 

at issue. And, that the March 25 letter “failed to provide a single citation or explanation as to 

why a standing defense would supposedly be €rivolous., lacks merit, as petitioners need not 

rciiiind DOE of GMI, 8 5 1 or of thc Corporation Counsel’s position in Bloomberg. 

Additionally, although DOE knew or ought to havc knowii that the iiisurance 

requirements could not be met, it refused to change them and, instead, made baseless arguments 

in order to justify doing nothing. Rather than invcstigate the feasibility of its insurance 

provisions, DOE planned to sit on its hands and wait to see whether the solicitation failed and, 

a h  the agency failed to receive a single responsive bid, only thcn to revise the provisions and 

go through the process of rebidding. DOE’S counsel SCCS nothing amiss in this position, 
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notwithstanding the same respondents’ earlier represcntations that even a temporary stay in the 

award of thesc contracts would cause the students, their parents, and DOE to suffer irrcparablc 

harm. 

That the legality of the EPPs was a b s e  of first impression” is true, only to thc extent 

that the legality of the previously discussed MacBride Rider was a case of first iniprcssion: no 

court had ruled 011 that specific rider before. Under such a standard, virtually every case will be 

one of first iiiipression. The k t  remains that the principles governing this class of cases 

(permissible restraints on coinpetitive bidding) were not only well established, but recently 

confinncd by Ncw York’s highest court. DOE, as the Court also held, did not demonstrate that 

EPPs were even rationally related to the twin purposes of the public bidding statutes. 

Nor did DOE, at any time, suggest that it was arguing to extend, modify, or reverse 

existing law. To the contrary, DOE argued that EPPs served purposes that were already 

encompassed within the public bidding goals, which it  idcntified, baselessly, as (1) the avoidance 

of labor disi-uptions, (2) facilitating the use of experienced workers so that performance quality is 

enhanced, and (3 j encouraging greater competition (not lower costs) by removing bidders’ fears 

of withdrawal liability. 

DOE also asserted that the apprentice program in Associated Buildcrs and Contractors, 

Tnc. v. City of Rochester, 67 N.Y.2d 854 (1986) (“City of Rochester”) was invalidated because 

“the niunicipality sought solely to achieve social good. As previously observcd, the Court 

nowhere labcled apprcnticeship training a social program, nor is it one. DOE insisted that “the 

Court of Appeals has construed [City of Rochester] just as we presented it.” According to 

DOE’S couiisel, that construction occurred not in City of Rochester itself, but in the subsequcnt 
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case of C‘ou/icif v Hloonzherg. The DOE indicates that the Court of Appeals says that the 

provision struck down in City of Rochester was an “enactment of social policy.” That is simply 

not true. Those words are takcn from a sentence where the Court is quoting language from a case 

that addressed an order prohibiting discriiiiination by city contractors based on sexual prcference, 

not an apprenticeship program. Thc Court discusses City of Rochester in a paragraph on page 

390 of its opinion in Bloomberg. It states that City of Rochester “is the controlling authority” 

without cver suggesting that the case involved an “enactment of social policy.” The 

“controlling authority” relied on GML § 103’s predominant purpose of “‘protectjon of the public 

fisc’ ” - a piirpose which none of DOE’S frivolous arguments rationally relate to EPPs. 

Petitioners also point out that there was no basis why rear of “withdrawal liability” could 

reasonably be cxpectcd lo deter school-age vendors from bidding for Pre-School contracts. DOE 

submitted no affidavit from any possibly affected general cducation bus company to attest to the 

ramifications upon a bid caused by the purported withdrawal liability. 

Petitioners also argue that according to the Union, in 2006, if EPPs were not included in 

the pre-school specification, the LJnion would strike, and DOE was considering submitting a 

proposcd bill at the state Legislature on the subject and asked if the Union would support DOE’S 

efforts to pass thc bill.” If those €acts arc truc, then DOE Chief Executive Eric Goldstcin, who 

signed the DOE’S Verified Answer, knew that, in subniilting the bill, “DOE sought legislation to 

amend the [public bidding] statute to permit solicitation through an Request For Proposal process 

in which the contractor’s willingness io go along with employee protection would constitute a 

rcquircnient for sclection,” and his denial of that statement in the verified answer was a 

knowingly false statement made under oath. 
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DOE appcars to have been more concerned about not disclosing any records than 

in prevailing in this matter. DOE was unable to prescnt materials on which it relied (if any) in 

dcciding to impose tlie EPPs, and, instead, was reduced merely to denying it relied on materials 

submitted by the Union ( c g ,  thc W M G  reports). Either DOE, as its ow11 evidence suggests, 

decided to impose EPPs on competitive bidding for pre-school transportatioii without any serious 

consideration of its likely irnpact on the public purse or, DOE did perform analyses and made 

projcctions that, because they foresaw a harmful effect from EPPs, were disregarded and buried 

by the City. Whichever happened, there is no legal authority that would justify a determination 

to inipose EPPs on competitive bidding without even a showing of their rational relationship to 

tlie reduction of transportation costs. 

DOE also iiiischaracterized the KPMG reports. First, even were one to assume that the 

reports were inconclusive, they certainly waived a red flag of danger that no competent 

adiiiinistrator would havc ibmored before changing the sfatus quo in the specifications for 

preschool transportation contracts. Second, the decision DOE sought to defcnd was concerned 

with preschool contracts, which had existed without the impediment of EPPs since their 

inccplion, Oiie of the “potential challcnges” to thc competitive model KPMG unequivocally 

recommended for preschool transportation was the possibility that EPPs would be applied to thc 

transportation of prcschool children.” Third, the 1905 KPMG report was not “inconclusive” 

about the merits of EPPs themselves, but about what to do going forward with respect to school 

age busing. The incoliclusivcness, inoreover, came from thc long history of school age 

transporter’s bondage to EPPs and the uncertainty orwhat might happcn should DOE try to break 

it fi-ee. No such coilsiderations were applied to preschool transpoi-tation. 
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Petitioners coiitciid that DOE’s reliancc on Presidcnt Obama’s recently signed executive 

order is misplaced. The reliance on worker retention requirements in other jurisdictions is 

self-defeating, because it only draws attention to their absence in New York. That executive 

order does not requirc a successor contractor to pay the carryover workers salaries at least as high 

and beneiits at least as generous as the workers enjoycd with their previous employer. It merely 

requires the succcssor vendor to give the worker “a right of first rcfusal of cmploymcnt.” This 

distinction constitutes a tremendous difference that DOE fails to mention, since the federal 

requirement would not necessarily increasc the cost of services. DOE’s citations to the Los 

Angeles Administrative Code (jg 10.36.1, 10.36.2 and the San Francisco Municipal Code 5 

2 1.25-5 are siinilarly misleading. hi each instance the successor company is required to offer 

employees discharged by the predeccssor contractor only 90 days employment during a transition 

period. 

Reply to Union’s Opposition 

Petitioners seek costs from the Union incurred only after September 5 because by then, 

the Union had no excuse for not being sufficiently familiar with the controlling precedent, 

including the Court of Appeals decisions. The Union submitted nothing to show that EPPs were 

evcn “rationally related” to the purposes of the puhlic bidding statutes, no less “essential to the 

public intercst.” And, the Union’s statement that it “did not know that it would need lo meet thc 

higher ‘purpose and likely effect’ standard and, in fact, was not required to meet it” is beyond 

human comprehension. The Union did not even attempt to show how EPPs would prevent 

favoritism, improvidence, fraud or corruption in the award of transportation contracts. The 

Union had no evidence to show that EPPs had any rational relationship to the reduction of 
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taxpayer costs, 110 less that they wcre “essenlial to the public interest.” 

The Union’s arguments that EPPs result in better, more experienccd employees and that 

the iinposition of EPPs on public bidding was therefore justified have been refuted several times. 

Nor do petitioners need to show that the Union’s opposition to the Petition was submitted 

primarily to prolong the resolution of-the litigation or to harass or maliciously injure petilioners, 

in order [or petitioners to recover costs. Petitioners’ application rests principally on the two 

objective definitions that do not depend on the motives for a litigant’s misconduct, but on a 

finding that thc conduct either was complctely without nicrit in law and cannot be supported by a 

reasonable argument for a inodjfication of the law, or asserted niatcrial factual statcrnents that arc 

false. The Union’s conduct comes within both definitions of frivolous, whether or not it is also 

defined by the third. 

Tlic Union’s only basis for asserting that there is a growing demand for employees came 

from the memoranda the City submitted to the Legislature in respondents’ effort to justify 

amendmcnt of the Family Court Act. However, the Union knew the actual reason for the 

anicndnient was because the Union had threatencd DOE. While Subpart 130-1 niay not apply to 

false justifications supplied to the Legislature, once they arc submitted as fact to a Court to defeat 

a pleading, the rule applies. The Union defends its staterncnts about a shortage on the ground 

that the layoffs were those of school age transportation workers. Workers laid off in school age 

transportation could fill job openings, if any, with preschool vendors, thereby assuring sufficient 

preschool transportation staff. 

The language in the 1995 School Age Report delincated by the City did not pertain to 

preschool transportation contracts which, of course, this proceeding is all about. Nothing in the 
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1995 School Age Report, no less the 1994 Prcschool Report, could be read to support the 

cxteiision of EPPs lo the transportation of preschool children. 

The Union’s claim that the 1994 Preschool Report demonstrates that DOE had a 

long-standing predisposition for inserting EPPs in preschool contracts is based on nothing 

heyoiid a single, short-lived 1989 insertion in specifications that were never let out for bidding. 

Belwcen 1089 and 2006, DOE indicated no disposition of any kind regarding preschool contracts 

until the Union threatened to strike unlcss EPPs wcre added to them. 

The Union’s attorneys wrongly represented that the city-wide strike it had threateiicd 

would be a legal one, The Unioll deliberately confuses the legality of a strike against school age 

transportation employers undertaken at the present tinie (thc threatened strike at issue) with a 

strike that would follow (1) an adverse result in this case, aiid (2) a subsequent ncgotiation 

between the Union aiid both preschool trailsportation and school age vendors to inscrt EPPs 

directly in a future collective bargaining agreemcnt applyiig to both. h that case, the Union 

claims, any strike would be a primary strike. Based on this passage posing some hypothetical, 

unlikcly future scenario, the Union concludes: “Thus, petitioners’ arguments about secondary 

boycotts are frivolous.” Such intentional dcception warrants more than an award of costs. 

Moreover, pcti tioncrs’ argue, the Union boldly repcats the Ijlse representation that its 

collective bargaining agrcenient with school age transportation vcndors permiis the Union to 

conduct a strike “if DOE promulgates any [preschooi] bid specificatioiis wj thout the EPPs.” 

Although the Union does not include the word “prcschool” in its assertion, that is what the lJnion 

means. Otherwise, the argument makes no sense. 

Finally, the Union’s claim that petitioners’ application is untimely is based on two Third 
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Dcpartment opinions, issued 16 and 18 years ago, which were confusing and distinguished by the 

First Department. The First Department rejected the proposition that a court is without power to 

award costs after a judgment dismissing the case. Here, the costs sought are costs incurred 

“within the contcxt of the civil action” and the Court’s Decembcr I 7Ih Decision is not 

denominated a judgmcnt 

Ann lysis 

22 NYCRR S; 130-1 .l(a) authorizes the award of costs for reimbursement of actual 

expenses reasonably incurred and reasonable attorneys’ fees and sanctions in a civil action for 

“frivolous conduct” (.see Yerzorn Corp. v 155 Wooster Sire&, Inc., 33 AD3d 67, 818 NYS2d 210 

[ 1“ Dept 20061). Cond~ict is “frivolous” i t  

(1) it is completely without merit in law and cannot bc supported by a reasonable 
argument for an extension, modification or reversal of existing law; 
(2) it is undertaken primarily to delay or prolong the resolution of the litigation, or to 
harass or maliciously injure another; or 
(3) it asserts material factual statements that are false. 

In determining whether the conduct undertaken was frivolous, the court shall consider, 
among other issues the circumstances under which the conduct took place, including the 
time available for investigating the legal or factual basis of the conduct, and whether or 
iiot the conduct was continued when its lack of legal or factual basis was apparent, should 
have been apparent, or was brought to the attention of counsel or the party. 
(22 NYCRR 130-1 .l(c)). 

At the outset, the Court notes that petitioners are not seeking sanctions against the DOE 

and the Union, but instead costs for frivolous conduct. Therefore, that the conduct by DOE and 

the Union does not amount lo “extreme behavior,” does not defeat petitioners’ request for costs. 

By Memorandum Dccisioii dated feptcmber 5 ,  2008, this Court set forth the standard 

undcr which the EPPs challeiiged by petitioners would be evaluated, by stating that: “Petitioners 
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sufficiently met their burden of establishing the likelihood o h c c e s s  on the merits of their claim 

that the DOE bid specification contains provisions that rail to protcct the public fisc or prevent 

favoritism, improvidence, fraud and corruption , , , .” (Decision, p. 19). Specifically, the Court 

stated that DOE failed to show that the EPPs advanced the intcrests of the public bidding 

statutes. Since a new contractor would not know who is going to be unemployed, and thus, who 

it would bc required to hire, until the results of the bidding were relcased, there would be 110 way 

for would-be bidders to calculate potential salaries and benefits in order to formulate a 

reasonable bid. Furthcr, cnsuring labor peace had “never been a legitimate goal of the public 

bidding laws . . . .” (Decision, p. 20), and avcrting a costly strike did not justify compelling 

would-be bidders to inflate their bids to cover the speculatcd costs associated in hiring former 

employees of contractors which did not wiii a contract with DOE. Nor was there any support in 

the record to show that thc EPPs rcsulted in the retention orexpcrienced staff and thus supported 

the lwin goals of the public bidding statutes. In light of these considerations, the Court expressed 

the serious obstacles to the insertion of EPPs in the solicitations. 

Yet, the Union presented no arguments or factual support to overcome these challenges to 

the insertion of the EPPs in the subject bus transportation contracts (see Gassab v R. T.R.L.L.C., 

Slip Copy, 2009 WI, 806805 [Sup Ct New York County 20091 [awarding costs because motion 

lacked legal merit, which should have been readily apparcnt given a Court’s prior determination] 

cztzizg Newman v Berkowitz, 50 AD3d 479 [ 1st Dept ZOOS] [affirming award of costs, including 

attorneys’ fees, based OII frivolous reargumcnt motion]; and Burr v Burr, 5 1 AD3d at 434 

[sanctions imposed because “arguments’ lack of merit were apparent or shoiild have bceii 

apparent”]). The Union’s assertion that any strike by the Uiiioii due to the absence of EPPs in 
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Pre-K and E1 contracts would be legal in light of the waiver of the no-strike provision in the 

School Age contracts was completely without basis in law or fact. Nor was any data submitted to 

demonstratc that hiring fonner employees of contractors who lost bids would result in a cost 

savings to the DOE; nor was lhere any data deinoiistrating that hiring such employees necessarily 

resultcd in employees more expciieiiced than employees hired under other methods. Fui-ther, no 

data was submitted denionstrating any growing demand for experienced drivers a i d  matrons that 

could oiily be accomplished through the use of EPPs. And the Uiiion’s reliance on the KPMG 

Reports to support the inclusion of EPPs in the bid solicitations, when the DOE did not rely 011 

them, was without basis. 

Similarly, thc DOE’s iiisistence on defending the insertion of EPPs in Pre-K and E1 bus 

transpoi-tation contracts was equally without basis in fact and law, for the reasons noted above 

and for additional reasons. Notably, the attempt to amend the Faiiiily Court Act prior to the 

commencement of this action) in order to include EPPs in such contracts, indicates that DOE was 

aware that the insertion of thc EPPs under the Family Court Act in its present form was 

probleinatic; otherwise, an amendment to the Family Court Act would not be necessary. Further, 

the DOE’s rationale that the insertion of EPPs in  the subject contracts would save the City iiioney 

by avoiding “withdrawal liability” was wholly unsupported by any factual data or affidavit by a 

pcrson with knowledge as to the conelation between EPPs in the subject contracts and 

withdrawal liability. 

Thereforc, petitioners have demonstrated that the DOE’s inclusioii of the EPPs, and 

DOE’S and Union’s dcferise of the EPPs after this Court’s Mcmorandurn Decision were frivolous 

as that tcrm in defined under 22 NYCRR 3 130-lIl(c) and that DOE and the Union should 
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reimburse pctitioners for their reasonable costs and attorneys' fees in responding to their 

arguments in supporl of the EPPs. 

Although the issue of whether the inscrtion of EPPs in Pre-K and El contracts violated 

the public bidding statute was never addrcssed by any New York Court, the standard by which 

bid solicitations on public contracts is well established: General Municipal Law 9 103 (1) 

mandates that "all contracts for public work. . . be awarded , . . to the lowest responsible bidder" 

and Education Law 5 305 likewise mandates that "contracts for the transporkition of school 

children , . . shall be awarded to the lowest responsible bidder. . . ." It was uncontested that the 

two purposes of Ncw York's competitive bidding laws arc to (1) protect the public fisc by 

obtaining the best work at the lowest possible price and (2) prevent Favoritism, improvidencc, 

fraud, and corniplion in the awarding or public contracts (Acme Bus Corp. v Board of Edzic. of 

Roosevelt Union Free School Dist., 91 NY2d 51,666 NYS2d 996 [1997]; New Yor-k State 

Chupter, Jnc. v New York Stute Thruway Auth., 88 NY2d 56 [ 19961). DOE was aware of this 

standard and kncw that the bid solicitation at issue was subject to this standard. In advancing the 

aforementioned arguments that were unsupported by any factual data or evidence, both the DOE 

and the Union engaged in frivolous conduct, entitling pctitioner to the costs, including reasonable 

attorneys' fees, associated with addressing such arguments. 

Further, there was no showing that the requirement that school bus transportation vcndors 

obtain insurance for coverage involving sexual molcstation supported the goals of public 

bidding. Although DOE claimed that iiisurance requiremeiits would included in other DOE 

contracts, DOE Failcd to submit any contracts requiring the coverage sought herein, or any proof 

that such insurance was conmiercially feasible. Instead, petitioners submitted proof that such 
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insurance was not conimercially available, and DOE continued to insist in the insurance’s 

inclusion in the subject bid solicitation. And, although DOE indicated that a waiver could be 

obtained, there was no indication that such a waiver was likely. 

However, as to the insertion of the MacBride Rider, it cannot be said that the insertion of 

this provision was frivolous. The factual assertion that none of the petitioners had any business 

operations in Noi-&hem Ireland, thcreby depriving petitioners of standing to challenge the 

provision, was not incorrect. And, it is uncontested that the DOE was statutorily inandated to 

include such a provision in its municipal contracts. Although the Court found that the MacBride 

Rider did not support the goals of the public bidding statute, the DOE’s basis for its insertion was 

not completely without merit. 

And, with respect to petitioners’ request for an order dirccting that DOE reimburse them 

for costs in responding to DOE’s opposition to the challenge on other issues, with the exception 

of EPPs, such request is denied. Petitioners’ papers do not address how DOE’s defense of any 

issues other than thc EPPs, insurance requirements, and the MacBride Rider coiistitute frivolous 

conduct . 

ConcIzis ion 

ORDERED that petitioners’ request for an order directing that DOE reimburse petitioners 

for their reasonablc costs and attorneys’ fees in responding to DOE’s opposition to the challciige 

to the MacBride Rider is denied; 

ORDERED that petitioners’ request for an order dircctjng that DOE reimburse petitioners 

for thcir reasonable costs and attorncys’ fccs in responding to DOE’s opposition to the challenge 

to commercially unavailable insurance is granted; and it is further 
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ORDERED that petitioners' rcquest for an order directing that DOE reimburse petitioners 

for their reasonable costs and attorneys' kcs  in responding lo DOE's opposition to the cliallengc 

to 15% of thcir reasoiiahle costs and attorncys' fees in responding to DOE's opposition on other 

issues, with the exception of EPPs, is denied; and it is further 

ORDERED that petitioners' rcquest Ior an order directing that DOE reimburse petitioners 

for thcir reasonable costs and attorneys' fees in responding to DOE's position regarding EPPs, up 

through the issuance 01 the Memorandum Decision, and that DOE and the Union both reimburse 

petitioners for their rcasonable costs and attorneys' fees in responding to their arguments 

thereafter in support of the EPPs, is granted; and it is further 

ORDERED that all parties appear in Part 40 for a hearing on the above mentioned issues 

on September 21, 2009, 10:00 a.m.; and it i s  furthel- 

ORDERED that petitioners serve a copy of this order with notice of entry upon the Clerk 

of the Trial Support Office (Room 158), file of a note of issue and a statement of readiness and 

pay the proper Iecs, if any, for the assessment hereinabove directed. 

This constitutes tlie decision and order of the Court. 

Dated: July 9, 2009 
Hon. Carol Robinson Edlncad, J.S.C. 
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