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SUPREME COURT OF THE STATE OF- NEW YORK 
COUNTY OF NEW YORK: PART 5 

RICARDO KAMOS, an Infant Ovcr the Age of 
Fourtccri ( 14) by his Mother and Natirral 
G 11 a I-d i an  , C‘ Y NT H J A KO DKI G IJ EZ, 
In d i v i d i i  a I 1 y , 

X . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  

Index No.  
1 18426/00 

D E C: I S I ON and 
ORDER PI ai t i  t i ffs I 

-against - 

CITY OF NEW YOIK, n i E  BOARD OF 
EDUCATION OF THE CITY OF NEW YORK, . ’* 

“ASSISTANT PKINC‘IPAL” MR. BOSSXEK, ‘&k 
“SEC‘UKITY GUARD” CAESAR, 

n c fc n dan t s . 

 WEAN^, MARGRATTA, YEAN” VINCENJ$ I ‘\ \*3 

+ e 4 
f,‘& .+ 

d-4 *p 
~ ,,+I - $+--X ________________________________________------------------------- 

HON. EILEEN A. RAKOWEK: 

, S‘Q$ 001 

Plaintiffs Ricardo liarnos (“Rums”) a i d  Cynthia Rodriguez (GO 1 Iect ivel y 
“PlaintifTs”) bring this action to rccovcr for personal injuries sustaincd when 
PlaintifT Ricardo Kainos was assaul tcd by several males outsidc the exit 01% thc 
Martha Vallc Intermediate School (“Martha Valle” o r  “tlie school”) in New York, 
New York, at approximately 2:45p.in. on May 4, 2000 (“the incidetit”). 

Presently before the court arc motions by both t h u  Plainti I’f‘s and the 
L)cl’cndants (“City”). Plaintiffs ~ i iov t ‘  this court for :in order striking tlic City’s 
Answer, or alternatively, resolving issues in favor of‘ Plaixltiffs b x c d  iipon the 
City’s alleged failurc to comply with court-ordcrcd discovcry. In addition, 
Plaintiffs seek modillcation of the Jiily 18, 2007 ordcr of‘ this court, wherein the 
court ordered the production of relevant polico records with rcdactioiis of, iiitcr 
d i u ,  the tax rcgistry Iiuiiibers of police officcrs namcd in tlie report. Plaintiffs also 
seek additional tlJi1c to file their note of issuc, and an order coinpelling the City to 
comply with all oiitstmding discovery. Plaintiffs Iiavc siibiiiittcd an Affirmation o r  
Good Faith and a Affirmation in Support o f  its inotioii. h n e x e d  to Plaintiffs’ 
moving papers as exhibits arc: Plaintiffs’ Notice of Claim; a noticc of the City’s 
intent to use Plaintiffs’ 50-11 transcript as evidence; Plaintiffs’ Summons aiid 
C o i i i  p 1 3 i 11 t ; t Ii e C i t y ’ s Ail swcr ; P lain t i ffs ’ A 111 e 11 ded S uiii iiion s arid Coni p 1 ai 11 t ; 
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Plaintiffs’ Verified Bill of Particirlars; the Case Scheduling Order; copies of 
niimeroLis compliance conference stipulations and orders; the dcpositiori transcript 
of Mike Margiotta; the statciiicnt on the record pertaining to the “busted” April 3 ,  
2005 depositions of two City dcfenciants; the City’s response to the 12/20/05 
compliancc conference order of the Hon. Michael D. Stallman; the City ’s rcsporisc 
to the 4/24/07 compliance confei-encc order of this court; a 5/30/07 letter l?om Ncw 
York C‘ouiity Assistant District Attorney Chai-lcs E. King 111, stating that his oft?ce 
is unable to locate its file on thc incident; this court’s 7/1 3/07 order; a police report 
containing reciactioiis; the deposition transcript of Detective Frank Pangallo oI’ the 
NYPD; and Plaintiffs’ Demand for Discovcry and Inspection. 

The City cross moves for summary judg~iient, asserting that based upon the 
undisputed facts adduced fkoni the rccord, it cannot be held liable [or thc assault oti 
Ramox as 21 matter of law. The City also opposes Plaintiffs niotioii to strike the 
City’s Answcr, or lor alternative relief i n  either the form of resolving issues in 
Plaintiffs’ favor or conipelling discovery. The City has strbniitteci an Affidavit in  
Support of its cross-motion arid in Opposition to Plaintill’s’ motion. Anncxed to thc 
City’s papers as exhibits arc: Plaintiffs’ Notice of Claim; PlaintifTs’ 50-11 transcript; 
tlie deposition transcript of JeKrcy Rozlcr; the deposition transcript of Caesar 
Valdez; the ciepositioii transcript of FritL Vincent; the City’s response to the 
12/20/05 conipliancc coiifcrcnce order of the Hon. Michacl 11. Stallman; nunicroiis 
c o iii p 1 i an c e c o i i  fe re ri c e s t i 13 11 1 at i o n s an d or ci e r s fro m F e b ru a I- y 2 0 04 t h r o Li g li 
February 2009; Raiiios’ transfer foi-~ii; the City’s supplemental response to this 
court’s 7/18/07 order, dated 4/3/09; and the City’s resporise to Plaiiitiff s 12/30/08 
demand for discovery aiid inspection. 

Plaintiffs have submitted ai Acliriiiation in opposition to the City’s niotion 
for xuiiiiiiary judgment and iti ~LII-thcr support of its iiiotion. The City has submitted 
a Reply A ffimation in fiirthcr siippor-t of its motion for s~rin~i iary jiidgmunt. 

On May 4, 2000, at ai-ouiid 2:45 p.m., KI-~II~OS, a s t d e n t  at Mai-tha Valle, was 
physically assaulted by several inales “right at the exit of tlie school” upon leaving 
the building during dismissal. The assault endcd when a paraprol‘cssional who was 
present to monitor the school exit intei-vencd. The rccord indicates that tlie scliool 
reg u 1 :ir 1 y niai i i  t ai lied a s ec 11 1- it y 13 res en c c c on i 5 t i  ng of g unrds 1 o c :i t cd 111 1x1 II g 11 o 11 t 
the scliool, and that security guards were stationed outside the school during 
cii s rii i ss a I.  
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A 111 o 1-1 g Rain o s ’ a1 1 e g e ci :is s a i 1 ants we re fe 1 I ow s t u d en t s J a v i e r Ko c-ir i g LL cz 
(“Rodriguez”) and Carlos Rivera. Kanios testified that he had been liaving 
problems with Rodriguez since he started going to the school. According to 
Raiiios, Rocirig~iez had tlireatcneci to jump him on three separate occasions - the 
last of which was approxiriir-itcly one month prior to the -May 4, 2000 incideiit. 
Raniox reported each of thcsc three incidents to thc Deans. Ramos testified that the 
Deans spoke to Kodrigiicz on each occasion. Howcvcr, a h r  Rodriguez denied any 
wi-ongdoing, the Deaiix did not takc any  furtlicr action. This is consistent with the 
deposition testimony of Michael Margiotta, Dean of Martha Valle at tlie time of the 
incident. Dean Mal-giotta testified that, if a s tde i i t  cuiie to him telling h im that lie 
or she was having a problem with anothcr student, hc would follow up oii tlic 
complaint by spcakirig with friends of the person who was allegedly causing 
pl-oblenis, a I i d  ultiiiiatcly mcut with thc studcnt to get his or her account of cvcnts. 
Deai1 Margiotta would generate incident reports i i i  the event that thcrc was an 
i n c i d e i i  t of s i i  b s tarit i a 1 i nipo rt w 11 i c h was s Lib s t an li at cd by fLi rtli e 1- i livest i ga t ion, b 11 t 
would not take f’urthcr action i n  cases where the accusations did not rise above the 
Icvcl of‘“1ie-said, she-said.” 

Ranios alleges that, one day prior io tlic May 4, 2000 assault, he and 
Rodriguez illadvertently bumped into oiic another i t i  thc lunchroom a n d  cxchangcd 
words. Ramos testificd that the 1Linchroom was regularly supcrviscd by Dean 
Margiotta and Assistant Principal of Special Education Jeffrey Bozlcr; and that lie 
specifically recalled Bozlcr being prcscnt in  the cafeteria that day .  Still, Ramos 
reports that Bo7lcr did not witness the verbal altercation between hiinself and 
Rodriguez. Ranios did not report thc vcrbal altcrcation to any of tho school’s staff 
or security pcrsonncl, He testifjed that, based on his prior cxpcriciice, “nothing’s 
going to happcn” as a result of his reporting the situation. 

As was customary, a security officer was positioncd outside of the school’s 
Stanton Street exit l‘or dismissal on May 4, 2000. According to police records, 
paraprofessional T-’cr*ry Blackinore, the security official stationed outside, told the 
invcstigating police ofiker that hc had licard ii.om students that “sonic k i c k  were 
outside the [school] . . .  and that they were there to jump another kid from tlie school 
but lie did not know who.” The report further statcs that Rlackiiiore noticed three 
males standing opposite the school and positioricd himself in  proxinlily to them in 
case tliero were any probleiiis. However, l3lackiiioI.c became distracted at one 
point. Blackmore did not observe how the altercation bcgan but intcrccdcd when 
lie obsei-ved Kamos on tlic gi-ouiid with three nia1t.x standing above liim. One of the 
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assailants kicked Ramos. Blacliiiiorc was ablc to grab another one of the assai Iants 
while he was winding up to punch Raiiios. Blaclcriiore took Raiiios back into the 
school for his safety. 

Plaintiffs filed a Notice of Claim in coniiectioti with thc incident on Jiinc 9, 
2000, and commeiiced this action by service of a suiiiiiioiis and complaint I n  
August 28 and September 1 ,  2000, respcctivcly. Plaintiffs allege that Raiiios’ 
illjuries were caused by the City’s negligent supervision ol‘studcnls at ~ h c  school. 

The parties have eiigaged i i i  lengthy discovcry. Plaintiffs chronicle a series 
of allcgcd violations of discovery orders oil tlic part 01’ the City chiring thc coiirx 
of discovery, including canccllcd depositions and rcpcatcd I‘aiILircs to comply with 
so-o rd ered c o m p I i an cc con fer-en cc: s t i p 11 I at i o 11 s , and slat e t li at o i i  t s t an d i ii  g 
discovery includes: 

1 .  

2. 
3.  

4. 

5. 

6. 
7 .  

8. 

9. 

Dcan Margiotta’s daily logbook for the two ycar period Icading up to 
and iiicluding the incident; 
Student disciplinary folders for Carlos Rivera and Javier Rodriguez; 
All recoi-ds of prior incidents of violent behavior i I i  school from the 
lilc cabinet referenced i t i  the deposition or  Dcan Margiotla; 
All security guards’ daily logs for the two year period leading up to 
aiid i nc 1 L i d  i ng the i 11 c i de tit. 
Records of any aiid all suxpcnsions atid suspension licarings invol vitig 
Javicr Rodriguez, Carlos Rivera, and other- students iiivolved in the 
assa11lt; 
AI I investigations, rcpor-ts, and statements pertaining to the incident; 
All records pcrtaitiing to  R m o s ’  transfer out of Martha Vallc allcr tlic 
assaul t; 
NYPD records previously prochccd by thc City pLirsLiant to this 
court’s July 1 8, 2007 01-dcr without allegedly improper redactions; and 
A complete response to Plaintiffs’ December 30, 2008 post-EBT 
demand for discovery and inspcction from thc City. 

The City lias supplied NYPD records relating to the incident, containing 
fewer redactions than the docwiients previously disclosed by the City, and tias 
provided tl response to Plaintiffs’ Deceinbcr 30, 2008 discoveiy deniands in its 
o p po s it i on/c ro s s- 1110 ti o i i  papers . 
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I ’  

C‘PLR $32 I6 provides, in pertinunt part: 

If any party ... rccuses to obey an order for disclosure ... 
the court may rnalcc siicli orders with regard to the failure 
or rcfiisal as arc just, among tlicm: 

( I )  till order that issues to wliicli thc 
inforination is relevant shall be 
dccniecl resolved for purposes ol’ the 
action iri accordancc with the claims 
of the party obtaining the ordcr; or 

(3) aii ordcr striking out plcadings or 
parts thereof. .. 

I-’Lirswint lo CPLR $3 126, a court iiiay impose sanctions when a party 
willfully fiiils to disclose inforriiation which the court finds ought to h a w  bcen 
disclosed. The satictiori of striking 11 party’s answer is warranted only when a party 
rcpeatedly and persistently f;lils to comply with several disclosure orders issued by 
thc court. (Yoori v. Cbstdlo, 29 A.D.3d 407[ 1st Dept. 20061). A court t i n y  strike a 
party’s aiiswcr only wlicn ‘‘a clear showing that the failure to comply is willful, 
contumacious or in bad faith’’ is madc by the moving party. Repeated iioti- 
compliance with court orders gives rise to an in  fcrence of willfiil and contiimacious 
conduct. (Goldsteiii v. C’IRC Woi-Ld Mur1wil.v Corp.,30 A.D.3d 2 17 11 st Dcpt. 
2006]). 

Here, to date, all depositions have bccn completed. While the City’s hilure 
to providc timely rcsponses cannot be couritcnanced by the court, the lack of a 
respoiisc to Plaintiff’s discovery dcmaiids for a t h e e  year- period is not entircly tlic 
City’s doing. Indeed, City has pviiitcd out that plaintiff failed lo raise these issucs 
at sonic foul-teen compliance conferences since 2005. 

To tlic cxtent C’ity has failed to rcspoiid to the almve rcqircsts, it is licrcby 
ordered to rcspond within 60 days of service of a copy of this ordcr with notice of 
entry. City’s failurc to rcspoiid will bc deemed willful and contumacious, and may 
serve as a basis for a fiiturc motion 10 strike City’s answer. 
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The court now turns to the City’s motion for summary judgment. “To grant 
suinmary j udgmcnt it must clcarly appear that iio material and triable issue of‘ ikct 
is preseiitcd (.Di Mennu & Sol7.s v. City ~. oj’Ncw Y w k ,  301 N.Y. 118 [19S0]). This 
drastic remedy slio~ilci not be granted where there is any doubt as to the existence 
of such issues (RI-L~LUI v. Carey, 280 App.Div. 10 19 [3rd Dcpt. 1952]), or where the 
apper-11 is “arguable” (Hari.ett 17. . /mobs, 255 N.Y. 520, 522 [ 193 I ] ) ;  “issue-finding, 
rathcr than issue-detcnnination, is tlie key to tlic procedwe” (Esteve I), A b d ,  27 1 
App.L)iv. 725, 727 L 1 st Dcpt. 1947]).’ (Sillwin v. Tweritic?th Ceil/urv-F’o.y F ih i  
C,’mp., 3 N.Y.2d 395, 404 [ lC,S7J).” ( H ~ r i ~ s a i ~ i i i i y  v. Citv of-Nc.w York, 216 A.D.2ci 
234,236-237 [lst  Dcpt, 19951.) 

Jn addition, “[tlhe party opposing the [sutiiniary j~rdgmcnt] motion must 
produce evidentiary proof in adniissiblc forin sufficient to rcqirirc 21 trial of 
material questions of fact on which the opposing claini rests.” (F7vi7zlc Corp. v. 
Federal 111s. C’o., 70 N.Y.2d 966, 967 [ 19881.) Bald, coiiclusory allegations, cvcn if 
bclicvablc, are not enough. ( I d ;  Ehrlich I). Aniericm Moningc_.r* G‘rc.ozhoirsc~ Mik. 
C’oip., 26 N.Y.2d 255 [ 19701; Edisori Stoiw Cot-p. v. 42nd ,Strt>ct 1Icvclopnic.iit 
COU-/.I., I45 A.D.2d 249, 25 1-252 11 st Dc‘pt. 19891). 

The law regarding education ollicials’ alleged negligent supcrvisiori in the 
context of an assa~ilt by a fellow student is well settled: 

Tn determining wither the duty to provide adequate 
supcrvision has been breached in thc contcxt or  injLrrics 
caused by tlie acts or  fdlow students, it must be 
c s 1 ab 1 i s ti cd  t h II t s c h o o 1 a11 t 11 o r i t i  c s h ad s 11 f fi c i en t 1 y 
specific knowledge or riotice of tlie dangerous conduct 
which ca~ ised injury; that is, that thc third-party acts 
could rezisoiiably have been ariticipatcd. 

(Mi l -ad  17, (’it)) + .  o f ’ N w  York, 84 N.Y.2d 44, 49 [ 19941). It is cqirally settled that 
school offjcials arc riot insurcrs of students’ safety since i t  is impossible to control 
all tiioveiiic‘nts and activities of students, and thus schools cannot bc held liable for 
impulsive and spontaneous occuixnccs in which ui iiidividual is iiijured at the 
Iiaiids o I‘ a fellow student (id.). The First Dcpartiiicnt has tioted that “wlietlier the 
actions of a school, or its board iiieiiibei-s, are adequate arid reasonable and, i l  thcy 
arc not, whether the negligence is tlie proxiiiiate cause of plaintiff’s injuries, arc 
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almost always questions of fact” (Ga~-c*ia v. C ~ Y  I .  of’Ncw York, 222 A.D.2d 192, 194 
[ 1st Dept. 14961). 

Here the rccorci indicates that Kamos made prior complaiiits concerning 
Rodriguez. This did not include the last exchange butwccn Kamos anci Rodriguez 
oiic day prior to thc May 4, 2000 assault, which was neither obsurved by school 
officials nor rcportcd by K L I J I ~ ~ S .  MI-. Rlackmorc, the paraprof‘cssional who 
intervened to break up the instant assault, made a statement to tlic NYPD 
(rel‘crenccd by Plaintiffs) indicating that, prior to the assaLiIt, BIxkniorc had heard 
“fi-om the stiidents” that “so111c kids were outside the school ... to jump anothcr kid 
from tlic scliool.. . . Moreover, B lackiiiore obsei-vcd tlircc s~rspicious i tidiv iduals 
XI-oss lkmi tlie school. klowevcr, Blackiiiorc did riot pursue thc milter arid got 
distracted, at which poinl, Ranios was asscziiltcd by these individ~ials. Under thesc 
circumstances, a rational jury coirld conclude that tlic school was ricgligciit in  
f‘ailitig to take meas~ircs to lessen the threat of an assault on a stirderit or students, 
by, for example, ordering thc suspicious incfividiials to dispersc, calling For 
additional security, or contacting tlie police. Qiiestions of notice, forcsecahi lity of 
danger, anci the necessity for and adequacy of supervision, arc generally for thc 
.I L‘lY 

7 7  

Reg arc1 i rig P la inti fls ’ n i  o t i o i i  to co 111 p c 1 t lie ah o v e- 1 i s t ed di s co ve 1-y i terns, I CPLR 3 124 providcs: 

If a persoil rails to respond to or comply with any 
cc y 11 os t , 110 ti c c , i I it err og a t c) ry , d c 111 a11 cl , q 11 est i o 11 or or dc r 
uiidcr this articlc ... thc party scclcing disclosure iiiay 
iiiovc to coiiipel coriipliaiice or  a i*csponse. 

As summarized by the First Departiiicnt in Aizoizwiuz~s v. High Sclivol fur 
Euviroiimmtul Stiidics, tbc law governing disclosure in New York is well scttlcd: 

It is beyond cavil that New York has long Favored opcii 
and far-i~aching pretrial discovery .... Tlicre shall be fill1 
disclosure of all matter inatcrial and necessary in the 
pi-osccutioii 01- dcf’ensc of an action, regardless of thc 
bLirdcn ol’ proof.. ., Tlic words ‘material and nccc‘ssary’ a s  
uscd in tlic statute are to bc iiitct-prcted liberally to 
I-equii-e disclosure, iipon request, of any fiicts hcaring on 
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t hc c o ~ i  t ro vers y wh ic h 
tri 31. 

32 A.D.3d 3 5 3 ,  358 [ 1 st Dcpt. 2006 

assist in  the preparation for 

tati o n s and i i i  ternal cl uo t at i oris o iii it t cd) . 

As noted above, thc City has providcd rcsponscs to itcnis 8 and 9 in their 
opposition tto Plaintiffs’ motion to strike, thc sufficiency or  which has not becn 
cha I I cn g ed by P 1 ai n ti ffs . 

The City objects to the production of item 1 ,  because Dean Margiotta 
tcstified that the logbook lie maintained for incidents tiiigtit not contain an entry of’ 
an iiicidcnt which occurred after school in which the policc were involved. 
Nevcrthelcss, tlic City is to produce copies of. all logbook cntries pertaining to tlie 
spccif>c assault at issue in the case, along with a11 logbook ciitrics containing 
reports of bullying or assaultivc conduct by Javier Rodrigucz or Carlos Rivera for 
tlic two year period leadiiig L L ~  to tlic incident involving Plaintif[ Ranios. 

With respcct to i tmi  2, the City refers thc court to its response to tlic 
compliaiice conference order dated Dcccniber 20, 2005, wherein the City rcp1 ied 
that, after z1 scarcli for bbhl 1 and complete student and disciplinary records for 
Carlos Rivera and Javier Kodrigiicz,” it was unable to locate any records pertaining 
to Carlos Rivera, and that i t  locatccl Javicr Rodriguez’s records and found no 
d i sc ip I i nary r*ccords there i 11. 

The City opposes the production of item 3 (a11 records of prior violent 
incidcnts mairitaincd in the lile cabinet referenced by Dean Margiotta i n  h i s  
dcposition) on thc grounds that tlie request is overly broad, unduly V ~ ~ L I C ,  and 
overly bui-densome, in that i t  is ulilimited in  time. Thc court denies Plaintiffs’ 
1-equcst for this discovery. As tlie Liiicoritwverted facts cstablisli that tlic school 
regularly positioned security personnel nt the school’s cxits at dismissal, including 
at the time of tlie iricideiit herein, thcrc is no issue as to wliethcr tlic (’ity was 
negligent in failing to niaintaiti security personnel at the school cxits during 
d i s miss3 1. 

Plaintiffs’ rcquest for production of itcm 4 (log books of a11 security guards 
fbr tlic two year pcriod L I ~  to a i d  includinS tlie incidcnt) is grantcd only to the 
cxterit that the City is to produce any  such records pertaining to the subject 
incident, or records rcgardiiig bdlyiiig or assaultive conduct oii tlie part of Javicr 
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Rodriguez or Carlos Rivera. All other such records arc denied For the rcasoiis set 
foi-th in the preceding paragi-aph. 

Plaintiffs’ rcquest for production of item 5 (suspension records ol‘ Javicr 
Rodriguez and Carlos Rivera) is denied, siiicc City has coridiictcd a search of each 
students’ rccords atid was Linable to ljnd any ciisciplinary records for Rodriguez i n  
his file, and wiis unable to find any records whatsocvcr for Rivera. I n s o h -  as 
Plaintiffs seek suspension records fbr coiidiict during or post-dating thc incicicnt at 
issue in this casc, s~icli records arc irrelevant 011 the issue of notice. 

With respcct to the sixth item (all investigations, rcports, a n d  statcmcnts 
pertaining to thc incident from thc school), The City refers the coiirt to its rcsponsc 
to the December 20, 2005 orcicr, whercin the City states that iio records could bc 
found with respect to ICodrigiicz and/or Rivera. Since it is unclcar wliethcr therc 
ex i s t s ai1 y res p on s i v e do cu 111 e 11 tat i o 11 ii I 1 rdii f cd to R odr igu PZ ari d/o I -  I< i vtcw, t 11 c 
City is directed to produce any and all non-privilcged docurnents responsive to this 
requcst, to thc extent not already produced. 

Finally, with respect to item 7 (~*ccords rcgarding Plainti fY Raiiios’s transfer 
from the school), the City clainis that Plaintiffs havc already been supplicd with 
docu men tat ion concerning Ranios ’ s trans fer. 

To the extent that the City is direclcd to provide fiirthei- discovery, said 
discovery shall be provided within 60 days of receipt of a copy of this ordcr with 
noticc of entry. To tlic cxtent h a t  iio such records exists, or cannot bc louted, the 
City shall provide an affidavit from a kxiowledgcahle rcpresentative setting forth 
the parameters of the scarcli. 

Tlie court notes that, insofar as Plaintiffs ciin establish that relevant items of 
discovery existed and arc now missing, Plairitiffs’ may move for sanctions at  the 
tiiiic of trial, such as I-equcsting that  the trial court instruct the jury that it may draw 
an adverse infei-encc against the City. (Set~, PJ12d I :77.1), 

Wherefore, it is hereby 

ORDERED that Plaintiffs’ niotion is granted to the cxteiit that  City is 
ordered to respond, to the extent City has not already responded, to outstand iiig 
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discovcry, withiii 60 days of scrvice of a copy o r  this Order with noticc of' cntry; 
a i d  it is fiirther 

ORDER E11 that the City's cross-nlotiol1 for suminary judgrmcnt is denied. 

This constitutes the decision and order of thc C C ~ L I I ' ~ .  All other reliefreyl1csted 
is deriicd. 
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