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Plaintiff City of New York (“City”) brings this action seeking a judgment 
From this court declaring that DcI‘cndant Tnsurancc Coiiipany or  tho Statc of 
Peniisylvania (“INSCOPA”) has a duty to defend tlie City in a civil action titled 
Char.1e.y b‘. Mc.Mori*ow v. City -~ of Ncliv York, et. al, Index No. 00927/2008, in New 
York City Civil Court, Q U C C ~ S  County (“the Mc’Morrow action”), and to rciiiiburse 
the City for all costs incurred by tlic City in  its defcnsc of the action. 

Presently before the court are opposing motions by both the City and 
JNSCOPA for summary jiidgmcnt - the City moving for an order declaring 
INSCOPA obligatcd to defend the City, and TNSCOPA cross-moving for 311 order 
declaring that INSCOPA is not obligated to defend the City. 

After submitting affirmations in support with anncxcd cxhibits and 
accompanying inemorancia of law, the parties appeared before this court [or oral 
argument on June 16, 2009. There, the dispute was narrowcd to lhc issuc O F  
whether the City is able to prow that  i t  propcrly mailed a copy of’ tho letter 
tcndcring the dcfcnsc of the M c M o ~ ~ ~ ~ n l i v  action on August 24, 2004 (“the 8/24 
letter”) to TNSCOPA. The City concedes that it did not give INSCOPA tiiiiely 
notice under the ternis of the insurance contract. Iiowever, if tlie City is d ~ l c  to 
prove that INSCOPA received the City’s 8/24 lcttcr, which was addrcsscd to 
INSCOPA at 99 H.igli Street, 3 I s t  Floor, Boston, Massachusctts, INSCOPA will 
liavc waived its objection by failing to disclaim coverage in a titiicly iiiaiiiior. I t  is 
iinciisputcd that TNSCOPA did not disclaim covcr-age imtil  October 24, 2005 - three 
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days after the City sent a second letter tendering tlic defense of the MrMon.ow 
action, in light of INSC’OPA’s failurc to respond to the 8/24 letter. This letter was 
addressed to AlC Claiiiis Services Kcgional Director Derek S. Patten at 175 Water 
Street, 6“’ Floor, New York, New Yorlc. Based Lipon the foregoing, the court gave 
the parties leave to submit additional papers regarding the specific issue of whether 
the City properly tendered tlic defense of the A4c~Mor.r.o~ action to 1NSCOPA 011 

August 24, 2004. 

“[Llctters propcrly addrcssed, stamped arid riiailed arc presirnied rcccived by 
thc add.rcssee even thoLigIi the addressee denies receipt of the same” (Allslntc f w s .  
Co. v. Putrylo, 144 A.D.2d 243, 246 [ l s t  Llcpt. 19881). A paJ*ty may demonslrate 
its entitlement to this prusuiiiptioti by sLibmittiiig evidence of a standard officc 
practice or proceciurc for mailing documents in the regular course of’ business 
(Burr v. E v o w a l y  h. Co., 253 A.D.2d 650, 651 [ 1st Dcpt. 1‘3981) (ritirig 
S~x2ngcwberg v. Chaloi.ipku, 229 A.D.2d 482 r2nd Dcpt. 19961). 

The City has submitted a Supplcmcntal Affjniiation, wherein the City states 
that it was unable to locate a copy of the certified inail receipt for- the 8/24 Icttur. 
However, tlic City claims that it call dcmonstratc that lNSCOPA received the 8/24 
Iettcr based upon ~ h c  practiccs of thc Early Intervention Unit o f  the .New York City 
Law Ilcpai-tnicnt’s Tort Division (“ElU”), which sends out defcnse teiidcr lettcrs. 
The City includes in  its Supplemental Affirmation as cxhibits the Affidavit of E1U 
Claims Specialist David Tay, attesting to the E1U’s mailing practices vis-a-vis 
dcfci-nse tcnder letkrs; as \vel1 as a n  c-inail dated October 13, 2005 from AlG Claim 
Services Regional Director Derck S. Pattcri to Mr. Tay, wherein Mr. Pattcn 
requests that the City provide INSCXIPA with a copy of the 8/24 lctter, along with 
any proof of mailing. The Tay Afijclavit states that, after a C:laims Specialist at EIU 
detcrniiries that a laws~tit against thc City falls within the purview of 311 cxisting 
insurance agrecment: 

All EIU tender lettcrs to 1IisLir;uicc carriers are x i i t  

certified iiiail, retLirn receipt requested. Once approval is 
received from the Paralegal Supervisor, the Claim 
Specialist drafts tlie tender letter, cnvelopc aiici the 
required United Statcs Postal Sci-vice I’oriiis (Foi-iii 3800 
for certified mail; For-iii 38 1 I for return receipt 

EIU outbox. Periodically throughout tlie day, such 
outgoing mail is retrieved by Law Dcpartment niailroom 
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I requested). The coiiiplcted illailing is then placecl in the 

[* 3 ]



einployccs, who then deliver all outgoing mail f‘or the 
Law Department’s offices originating at 100 Church 
Street, New York, New Yorlc to the United Statcs Postal 
Service facility located at 90 Chiirch Street, New Yorlc, 
New Yorlc. C’opics of‘ the lettor and the USPS forms are 
~ i ~ i i a l l y  placed in  thc ETU I‘oldcr for the case. 1 also 
generally make a second copy of thc lcttcr and f o r m  (’or 
Illy pcrsonal filcs. 

Although l‘ay does not have “any indepcndcnt recollection of sending tlic A~igiist 
24 letter,” Tay concludes that he sent the 8/24 letter at the time of its drafting based 
upon thc fhct that lic “[has] been following the same niailirig procedures since 
2000,” and because he “[has] no 1-easoii to believe” that lie failcd to follow those 
proccdirrcs in this particular instance. 

I n  its supplemental submission, TNSCOPA asserts that i t  “has submittcd 
proof that [INSCOPA] did not receive [the 8/24 letter] because ( 1 )  [INSCOPA] 
had no employees working at that addrcss in Boston and (2) [INSCOPA] ncithcr 
owncd nor leased offices in that Boston building where tlic lcttcr was sent.” In 
support of its assertion, TNSCOPA siibmits the Arfidavits of William Hakiirs and 
Stephen Signore, which were submitted in TNSCOPA’s prior papers as well. Mr. 
HakiLis is an employee of the Corporate Human Resources Payroll Department for 
A tncrican -1Iitcmational Group (“AIG”). As such, Mr. Ikd&ls states that hc is 
familiar with the lis1 o f  payroll locations for TNSCOPA, and can atlcst to thc fact 
that lNSCOPA “did not have any payroll employees at 99 High Street, Boston, 
Massacliusetts in the year 2004.” Mr. Signore is Director of Lease Administration 
with AlCi. As such, lie states that he is “familiar with the landlords of the building 
located at 99 High Street ... i‘or whom [he] process[es] rcnt payments to on bchal f 
of certain tenants.” I n  his affidavit, Signore states that lie “did not proccss rcnt 
paytiicnls on behalf of or makc rent pytiicnts to [INSCOPA] for offjce spacc at 99 
High Street .... ,, 

However, i t  is undisputed t l i a t  TNSCOPA is a subsidiary o f  AIG, and t l int  
AIG maintains ofliccs at 99 High Street; and importantly, the Certifjcate of 
Iiisiirance, completed and signcd by an “Authorized Keprcscntativc” of INSCOPA, 
identifies 99 High Street, 3 I “  Floor as INSCOPA’s addrcss. In addition, the I-ccord 
c o 11 t ai t 1 s c o 13 i e s o f c o I-re s p o n ci e 11 c e w he re by A1 Cj ’ s Cons t i ~ i c  ti o ii Ri s k M a n age I 11 e I i t 
Group ideiitifies itself as “the duly  autliorixci rcprcsentatives of [INSCOPA]” 
(albcit from an addrcss in  New York). Although INSCOPA points to a provision of 
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its policy which states that “Notice ... to any agcnt of ours in New York State ... 
shall be considered to be notice to us,” this language is permissive in nature, aiid 
does not necessarily preclude an otlieiwise valid iiiailiiig of requisite noticc upon 
INSCOPA or an  authorizcd agcnt oiitsiclc thc Statc of New York. 

Accordingly, the court finds that tlie City has adequately set forth prool‘ of 
mailing of‘ the 8/24 Icttcr tendering the defense of the McMorrow action to 
INSCOPA by way of Mr. Tay’s affidavit attesting to EIB’s customary business 
practicc of tetidcring defense letters to the City’s insurers; and that i t  i s  th~is  ciitjtlcd 
to the presumption that tlie 8/24 lettcr was mailcd on or around tlie time of its 
drafting. Chnvcrscly, thc court finds that INSCOPA has f:iiled to rcbul this 
presumption. Although the City failed to submit the lettcr tcndcring thc defense of 
thc action to INSCOPA in z i  tiiiiely fashion, 1NSCO.PA waivcd its right to disclaim 
coverage 011 tlie ground of tirnclincss dire to its own Failure to so disclaim within a 
reason ab IC t iinc . 

Wherefore, i t  is hereby 

ORDERED that the City’s motion [or suniiiiary judgment is grantcd. 
1NSCX)PA shall assLinic the City’s dcf‘ensc in  the A4c2h//Orrow action upon scrvice 
of a copy of this ordcr with notice of entry, and shall reimburse the City for all 
reasonable costs incui-red by tlie City in  its dcfcnsc oC the actioii fi-olii August 24, 
2004 until the date of service of a copy of this ordcr with notice of entry; aiid i t  is 
fur t h cr 

ORDERED that the Clerk is directed to enter jiidgnicnl accoi-dingly; a i d  it is 
fill- t hc t- 

OfiDERED that the cross motion is dcnicd. 

This constitutes the decision and ordcr of the court. All other relief rcqircstcd 
is dcnicd. 

Dated: JUIY 14, 
KAKOWER, .J.S.C 
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