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S JP1 EMF; COLJKT OF ‘THE STATE OF YORK 
COIJNTY OF NEW YORK 
-__1_-__________-__1r_____l_____________~*-~----------------- X 
In the Matter or the Application 

ROSARIC) OKTIZ-TAI’TT, Index No.: 402645/2008 

Pcti ti oncr, DECISION, ORDER and 
JUDGMENT 

-against- 

‘1INc> HERNANDEZ, as Chair of the New 

140USI NG AUTHORII’Y and 1963 RY ER 
City Housing Authority, THE NEW YORK C: 

AVENUE C(.>RP., 

Respondents. 

For a Judgment Pursuant to CPLK Article 78 
of the Civil Practice Law and Rules 
r____l__l-L______r__l_______________r___”-------------------“-- X 
KOIWREICH, SIIIRLEY WERNER, J.  

In this Article 78 proceeding, pctitioncr, Rosario Ortiz-Taitt, seeks: (i) paynlcnt of her 

Section 8 rent subsid.y by respondent New York City Housing Authority (NY CHA), retroactive 

to March 1, 2007, and (iij a stay of thc suinmclry nun-payment proceeding in Bronx &lousing 

Court, brought against hcr by her landlord 1963 Ryer AVCIIU~, pending payment ofthc subsidy. 

Petitioner contends that in violation of Federal law and its own procedures, NYC’I-IA terinjnuted 

hcr from the Section 8 program, without notice. Respoiidcnt opposes. The court granted 21 

tenlporary stay pending the hearing ofthe petition, which was extended until f ind detuniiination, 

pursuant to a stipulation of the parties. 

I. Backgmw~d 

The Federdl low-income housing assistance program, known as the Section X prograin, 
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I 

habitable housing. See 42 U.S.C. 8 1437(a)( l)(a); 24 C.F.R. 9982.1 (a). Under the Section S 

program, the United States Department of Housing and Urban Developmeilt (.H-IuL)) contracts 

with local public housing authorities (HAS), such as NYCHA, lo operate the program NYCWA 

is m e  such agcncy. 

Fedcral regulatioiis govern the administration of the Section 8 program. 24 C.F.R. $982 I 

et seq. NY CHA also adopted rules in its Dcpartmcnt or Applications Msnual, Chapter Vi, which 

are on its wehsitc in a documelzt entitled “Guide tu Section 8 Housing Assistance Program” 

I 
(Guide). Applications are processed initially by the Department of Housing Appl icutions. 

Chide at 3. Following a screcning and eligibility interview, a disposition is made on thu 

application. Id. at 4. If an applicant is found eligiblc, the application is forwarded to the Leased 

I-Iousing Ikpartment for processing. I . .  The Txased Housing Department schedules a “briel-ing” 

at which the applicant is informed about the rules of the Section 8 program. 24 C.F.R. 3982.301, 

At the briefing, applicants are issued a Housing Choice Section 8 voucher. Guide at 4. 

Once the applicant finds an apartment, the HA must inspect the uiiit tu deteiiniile whether 

it mects the HUD promulgated Housing Quality Standards (HQS). 24 C.F.R. $982.401, If thc 

apartment complies with HQS, the IIA will enter into a Housing Assistancc Payment (HAP) 

contract with the owner. 24 C.F.R. 9982.305. An applicant for Section 8 becomes a participant 

in the Section 8 program on the effective date ofthe first HAP contract executed by the HA (thc 

First day of the initial lease term). 24 C.F.R. §982.4(b). 

Petitioner applied for a Sccticsn IS voucher in 2003. She received her vouchcr un 

November 2,2006, after attending a briefing session at NYCFIA. In January 2007, petilioncr 
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located the subject apartment at J 963 Ryer Avenue, where the landlord was willing to accept her 

Section 8 voucher. I n  February 2007, pctitiorier requested approval from NYCHA for the 

apartment. NY C€IA scheduled an HQS inspection for the apartrncnt and, on Fcbruary 17,2007, 

the apartmcnt passed inspectioil. Petitioner entered into a lease with the landlord, effective 

March I ,  2007. Petitioner gave a signed copy of the lease to her caseworker at NYCHA. 

Subsequently, NYCHA sent two letters, dated February 27,2007 'The first was sent to 

petitioner. It informed her that the rental proccss was coinpletc and that she could move into the 

apartment, that the HAP contract for the period March I ,  2007 to February 28, 2009 would bc 

"forthcoming," and that subsidy payments would be made by NYCHA retroactive to the leasc 

commencement date. NYCHA sent the second letter, containhg the sarnc information, to the 

landlord. 

On February 29, 2009, two days al'tcr sending the letters, petitioner's caseworkcr at 

NYCHA, Ana Sosa, (Sosa) got an error message when trying to key the information into her 

computer. Sosa had conducted a computer search using petitioner's social sccurity num bcr and 

found that petitioner had been a previous Section 8 participant and was term1iilated from thc 

program "codc I1  "-for failure to report her income and income sources. Sosa contacted 

petitioner and the landlord by phone LO let them h o w  that there was a problem with petitioner's 

application and that a HAP contract could not be cxecuted until pctitioncr reported to the 

Applications Deparlment. Sosa claims that she instructed petitioner not to m w e  into the 

apartment and told thc landlord not to deliver the keys to petitioner. It is undisputed that 

NYCITA did not send written approval or rejcction ofthe HAY contract to pelitioller or the 

lrindlord. 
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The landlord gave keys tu petitioner and she moved into thc apartnient. Petitioncr claiius 

that she relied on Sosa's February 27th letter and was not aware that the Section 8 subsidy 

payments were not being made by NY CI-IA. Almost eight months later, in November 2007, the 

landlord informcd petitioncr that he had not received any Section 8 subsidy paynents from 

NYCHA and commeiiced a non-payment proceeding against petitioner. 

11. Discussion 

The applicable federal regulations require mi FIA to give all required noticcs in writing. 

24 C.F.K. 5982.5. 'I'he HA must givc prompt nolice to the owner and the family whcn the 

assisted tenancy is approved. 24 C.F.R. $982.305. Further, the HA must give written notice or 

denial of an application for assistance, which must contain a brief statenicnt of the reason for the 

denial. 24 C.F.R. §982.554(a). An HA's refusal to enter into a W contract is a dcnial of 

assistance to an applicant. 24 C.F.R. $552(a)(2). 

An Article 78 procceding was designed tu replace the three prerogative writs formerly 

known as certiorari, inandamus and prohibition. De Mifio v. Bovghard, 5 5  N.Y .2d 216,219; see 

McKinney'x Cons /,aws ufNY, Book 7B, CPLR 7801 : 1,  p 27. "Traditionally,' [mlandanus lies 

to compel the performancc of a purely ministerial act where there is a clear legal right to thc 

rclief sought."' Klosterman v. Cuomu, 61 N.Y .2d 525, 533 (1984), citing Mutler of Legal A i d  

SOC. v. Sclzeinmun, 53 N.Y.2d 12, 16 (1981). "While R mandamus is an appropriate remedy 10 

enforce thc perlormance of a ministerial duty, it is well settled that it will not be awarded to 

compel an act in respect to which the officer may exercise judgment d'discrction."' Ld., cifing 

Mutfer ofCirnprich v. BonvdufEduc., 306 N.Y. 401,406 (1954). "'The general principle Lis] 

that mandamus will lie against an administrative officer only to compel him to perf-orin a lcgal 
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duty, and not to direct how he shall perform that duty."' Id. at 540, d h g ,  Pi?op/c ex rei. Scharr v. 

McWilliams, 185 N.Y. 92, 100 (1  906). 

NYCHA had a legal duty to provide written notice to petitioner that her Scction 8 

application was cither grariicd or denicd. 24 C.F.R. $982.5; 24 C.F.K. 3982.305; 24 C.F.R. 

$982.554(3) and 24 C.F.R. 6552(a>(2). Respondent argues thal petiiinncr was an "applicai-ti" and 

not a "participant" in thc Section S program and therefore the notice requireiiients for terniiiiatioii 

of subsidies in 24 C.F.R. $555 is inapplicable. HOWCVCF, thcrc w e  other regulations rcquiring 

writtcn notice til applicants. Notice is a ministerial act for which mandamus i s  appropriate relief, 

However, the balance of the petition cannot be grantcd. The court cannot order NYCHA 

to pay the rent subsidy or stay the non-payment proceeding commenced by 1963 Rycr AWIILIC 

Corp. Thc decision to approve or deny the HAP contract is discretionary. Accordingly, i t  is 

ORDERED and ADJUDGED that the petition is granted solely to the extent that 

NYCTXA shall give written not.icc to pctitioner of its decision approving or denying her H A P  

contract within 10 days of  service upon NYCHA of a copy UT this order with notice of entry, and 

in all other respccis Ihe petition is denied with prejudice; and it is further 

ORDERED that the Clerk is directed to enter judgment accordingly; and it js further. 

C)KLIEK€iD that all stays issucd in this action by the court are hereby lifted. 

Dated: July 17, 2009 
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