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The following papers, numbered 1 to  were read on thls motion t d f o r  new trial 

PAPERS NUMBERED 

Notice of Motion/ Order to  Show Cause - Affidavits - Exhibits ... 
Answering Affidavits - Exhlbits 

Replylng Affidavits 

Cross-Motion: 1.1 Yes No 

, Upon the foregoing papers, it is ordered that thls motion 

. -  
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accordance with the attached 
order. 
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Dated: Da/2 l\Q\?xq 
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THE PORT AUTJTORI 
NEW .IERSEY, DECISION AND OIUIER 

Lottic E. Wilkins, 1.: 

rendcwd on JanLiai-y 21, 1009 after a jury trial on damages only. I h e  solc grounds for 

setting aside the verdict alleged in the papers are that plaintiff‘s counsel prcjudiced the 

defense during cross-examination and summation by making damaging remarks 

conrcirning the timing of defendant’s retention of a psychological expert to rehut 

plaintiff‘s claim that lie suffered from post-traumatic stress disorder. Whilc there is 

some mention in the moving papers to the quality of plaintiff‘s proof that he suffcrad 

from post- trauma tic strcss disorder - specifically, defendant characterizes thc cvidence 

as ”weak” - this argument is not made in support of a claim that the jury’s verdict wa5 

against thr weight o f  thc evidence, but rather to highlight the fact that, under such 

circumstanccs, ”the instances of misconduct necessarily will play a more significant role 

in tdinting thc wtcome” of the trial (Defendant's affirmation at  (the first) ‘i[ 32). 
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In  this trial, plaintiff alleged injuries catrscd by defendant’s negligencc 

Icading L I ~  to the 1993 bombing of the World Trade Center. The issue for the jury was 

limited to damagcs, a s  liability had already been established (see, Nash v Part Auth. of 

Ncw York and New lerscv, S1 AD3d 337 [lst Dept. 20081). As relcvant here, the jury 

awarded $3~0,000.00 for past pain and suffering and $243,750.00 for future pain and 

suffering over 26 years. l’hc jury also awardcd plaintiff $52,000.00 fur past loss of 

earnings. 

‘lhe issuc of post-trauma tic stress disordcr and the timing of the parties’ 

rcteiition o f  expcrt witnesses to testify about that injury was a problem in this trial. I t  

was first brought to the Court’s attention during an ”in limirre” motion by defcndant to 

prc!clude plaintiff froin offering evidmce on the subject. Specifically, defendant’s 

counscl movcd to preclude tclstimony froin plaintiff‘s psychological expert, Dr. Bolancl, 

on grounds that notice of plaintiff‘s intention to call Dr. Boland was untixl~cly. As is 

recounted in thc papers submitted by both sides, rather than p r d u d e  Dr. Bolnnd froin 

testifying, this Court attempted to effect a cornyroinisc solution by giving defendant an 

opportunity to retain its own psychological expert and examine plaintiff on an 

expodited basis. U p 1 1  agrcement from both sidcs, defendant rc!taincd its own cxpcrL 

psydiologist, Dr. Nassar, who examincd plaintiff during a short break in the trial and 

thcn testified before the jury as to his findings. 
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Tlefrtndant now argues that plaintiff‘s counsel made comments about Dr. 

NassaI”~,  both during his cross-cxarnination of the doctor and  in his summation, which 

were s o  prcjudicial that they rcquire setting asidc the jury’s verdict. Notably, the 

moving papers d o  riot point to any cxtcnded commentary on this issue by plaintiff’s 

counscl, nor is there a transcript of the proceedings attachcd. Instead defcndan t asserts 

that plaintiff‘s counscl rcpeatedly cc)mmcn ted during cross-cxamiiiation and 

suinmation that Dr. Nassar was hired ”to defend the case” and concludes that those 

comments were  inf fairly prejudicial to the dcfcnse. 

Ana lysis 

As an initial matter, thcb absence of a transcript of the proceodings makes 

detailed analysis of the issues difficult. Where the argument for setting aside the jury’s 

verdict is based on comments made to thc jury during the trial, it is essential to 

understand exactly what was said during the proceedings, if  for no other reason than s o  

that the nature, context and frequency of the comments comylaincd of can be 

est;lblishcd. Insicad of providing a rccord of thc proceedings dcfendant chooscs to rr ly  

un its own characteriLation of thosc comments as ”frequent” and ”significant”. While 

this Court has no doubt that defendant sincerely believes that the comments by 
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plaintiff‘s counsc.1 wcre significantly projudicial and that they were rnadc with 

Linaccvptable frequency, some record-based proof is necessary. 

‘Ti mc!Iincss/I’reserva tion 

As far as the Court can recall in the abscnce of a record, defendant did not 

object to any comments by plaintiff‘s counsel at the time they were made, either during 

cross-examination or summation. Indccd, the moving papers are silent as to any 

attempt io object to comments that might have been made during the cross-examination 

of Dr. Nassar. As for summations, defendant concedes that 110 objections wcrc inadc to 

allegedly prcjudicial coinments until thc following day, after the jury had begun its 

deliberations. While defendant offers no cxplanation for thc failure to object to 

prejudicial comments at the time they were made during summations, counsel suggests 

that his efforts to object immediately after summations were thwarted by thc Court’s 

zeal to procccd to its charge on the law as an explanation for why objections wcre not 

made untiJ the following day, after the case had b w n  submitted to tho jury, 

The purpose of objections a t  trial, and more specifically objections made 

during suinmations, is not mcrcly to preserve a reword for appellate review, but to givti 

the trial court an opportunity admonish offending counsel or take other curative 

mcasurw (see, .Lavton Salcs & Rentals, Inc. v Sornat Realtv Cora., 39 RD2d 640 [4t” 
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Dept. -19721). Wliethcr defendant’s blanket objection to the totality of the cornmcnts 

made by plaintiff‘s counsel over the coursc of the cntiru trial sufficiently prcservcs the 

issue for appcllate review is a question for the higher court (scc, Binder v Miller, 39 

AD3d 837 [l” Dept. 20071). However, given that an objection was not macle until after 

the case had been submitted to thc jury, this Court was effectively dcprivcd of an 

opporhinity to take timely remedial action at a time when it would not have unduly 

cinghasized Lhe jssuc for thc jury and cause even inore prejudice to the opposing side. 

This is unforLunatc because the Court will venture to say that the rccord of this trial will 

reveal that counsd was in no way discouraged from making timely objections during 

the course of plaintiff’s cross-examination or summation (compare, Binder, supra.). 

Counsel’s argument that objections were made ”at thc first available moment” is simply 

not- persuasive given that the issue was never even raised iintjl both t.he cross- 

exan?ination of L3.r. Nassar and the summations were concluded. 

The moving papers further recite that, when a n  objection was finally 

made, the Court qucried as to what remedy defendant sought. Defendant concedcs tlia t 

no relief was soughL from the Court at that point because it was too late. The purpose 

of thc objc&ion at the time it was made, according to defendant’s papers, was to 

”pi-c‘serve the record.” The question of preservation, as already stated, is one fur the 

appella tc co~ir t ,  but given that defendant sccnis to concede that there were no objections 

5 

[* 6 ]



rnadc at thc. time the offending comments were made, and that there w a s  no rclicf 

sought from the Court when thc objection ultimately made, i t  is difficult to disccrn what- 

rclicf defendant is entitles to now that could not have bccn sought before. At  best, this 

motion appears to be a belated rcqucst fLor a mistrial made upon reflection aftcr the 

passage of time. Such rclicf, however, is not appropriate in a motion pursuant- to CPLR 

4404. 

P r c j u dice 

Lcaving aside the questions of tiineliness and the preservation of 

defendant’s objcctions, even if this Court were to credit the argument that plaintiff‘s 

coiinsel rcpcatcdly minmented that Dr. Nassat was retained ”to dufond the case” the 

prejudice causcd by such comments is not readily apparent and therefore does not 

war ran t  wtting aside the jury’s verdict. Oncc again, i t  is difficult to judge the frequency 

or the contcxt of such comments in the absence of a record, but a commcnt made by 

opposing counsel that a11 examining physician was “hired to defend the case” does not 

swm so prejudicial in the abstract as to warrant setting asidc the jury’s verdict undcr 

these circumstances. Indccd, such kinds of ”collateral attacks” on the cedibility of 

testimony by examining exparts arc. often the subject of cross-cxamination and 

summation cornnientary. Without. bc‘tter information a s  to thc frcquency or con text of 
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these comments this Court cannot say, as a matter of law, that they caused so much 

prejudice. as to requirc setting aside the jury's verdict. 

Conclusion 

Notwithstanding the claim of prejudice, defendant effectivcly concedes 

that no objcctions wcrc made at a time whcn tlie Court might have takcn remedial 

measures to amciliorate thc: damage that was done. Moreover, whcn defendant finally 

did object, no relief was sought from the Court. Having allowud the pi-cjudicial damage 

to bc doiie without bringing it to the Court's attention in a timely manner or asking for 

any spccific relief, the defense now suggests that the verdict must nonetheless be set 

asidc, presumably in the interests of justice. This argument might require more serious 

analysis had there becn a clear record of the true nature of the prejudicial conirncnts 

that were allegcdly made, but these comments arc recounted by defcndant in an 

extrcinely vague and cursory manner. Thus thcre is no apparent justification for 

granting the rclief that dcfcndant sccks. Accordingly, it is 

ORDERED that the motion to set asidc the verdict is denied. 

'I'his constikites the decision and order of tlie Court. 

Dated: 
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