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SUPREME COURT OF THE STATE OF NEW YORK - NEW YORK COUNTY 

PRESENT: KAREN $. SMITH 
Justice 
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- v -  
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MOTION DATE 6/28/09 

MOTION SEQ. NO. 002 
CITY OF NEW YORK, et al. 

Defend ants. 

The following papers, numbered 1 to 1 were read on thls motlon tolf 

Notice of Motion - Affldavlts - Exhlblts 

Answerlng Affidavits - Exhlbits 

Repiylng Affldavlts 

Cross-Motion: 0 Yes El No 

Upon the foregoing papers, It Is ORDERED that thie motlon by defendants Clty of New York and the 
Department of Houslng Preservation and Development, for summary Judgment dlSmlSSlng plalntiff’s 
complaint pursuant to CPLR 5 3212, Is granted on default. 

Plaintiff commenced the instant action by fliing a summons and compialnt on or about April 24, 
2007, seeking to recover for defendants’ alleged vlolatlon of her constltutlonal rlghts, pursuant to 42 U.S.C. 
55 1983 and 1985(3). Plaintiff alleges, In essence, that defendants and other non-parties Intentionally 
worked together to commence an unwarranted and Illegal holdover proceedlng In the New York Clty Clvll 
Court, Houslng Part, in retailatlon for complaints she made about the condition of the building in whlch ehe 
Ilved, and that defendants altered certain records, removing a “Class C” violation on the building wlthout 
conducting a proper inspectlon. Plalntlff does not name the other parties to the alleged con8plracy as 
defendants in this action. 

Defendants Clty of New York and the Department of Houslng Preservatlon and Development 
(hereinafter collectively “HPD” or “defendants”) made the instant motlon for summary Judgment on or 
about October 14, 2008, contending that plalntlffs complalnt should be dlsmlssed on CPLR Q 3211(a)(7) 
grounds, because her complaint fails to state a cause of action, or pursuant to CPLR 5 3212 because they 
are entitled to judgment as a matter of law. 

The Instant motion was marked fully submitted wlthout opposition by the Motion Support Office on 
October 30, 2008. After the motion was routed to this Part, pro se plalntiff Reid sought and was granted 
additional time to eubmit opposltlon papers to the instant motlon. Those papers were due In Part 62 on 
December 11,2008. Plaintiff cialmed that she was unable to submit opposltlon and, thereafter, plaintiff 
sought and was granted additional adjournments to January 29,2009, March 19, 2009, Aprll23,2009 and 
May 28,2009. At a conference on May 28,2009, plaintlff Reid again represented that she needed addltlonai 
tlme to submlt papers in opposltion. Reid represented to the Court that she Is unable to obtaln records 
from the Civil Court and that she belleves those records have been tampered wlth, but has submltted no 
evidence to that effect. Whlle the Court Is sensitive to the needs of a plalntlff proceedlng pro se, Reid was 
glven approxlmately seven months to submlt her opposltlon to the defendants’ motion, whlch Is ample tlme 
to secure any necessary evldence and affldavlts. Any additional adjournments would constitute prejudice to 
the defendants who have been required to appear at numerous frultless compliance conferences In the last 
aevm manthm. 
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PlaintlWa complalnt and notice of claim allege myriad actlone by HPD and numerous non-partles 
whlch, taken as a whole, appear to be claimlng that HPD and her landlord, Hope CommunltylNerw Haarlem 
Village Llmited Partnership II (hereinafter “Hope”), neither of whlch of are partles, consplred agalnst her to 

- dispose of complalnts she made to HPD regarding conditions at her apartment bulldlng end to instltute and 
prosecute a holdover proceeding agalnst plalntlff In retaliation for those complaints, In vlolatlon of her 
constltutlonai rlghts and 42 U.S.C. 55 1983 and 1986(3). 

Plalntlff alleges that she began wlthholdlng her rent In July 2002 because of the condltlons at her 
bulldlng, lncludlng allegedly Illegal dumping. In her complalnt, plalntlff clalms that HPD Inspectors vlslted the 
bulldlng i3 tlmes between June 24, 2003 and July 14, 2003, but that because the complalnts “had been 
tampered wlth to indicate the vlolatlons were wlthln Plalntlffs apartment,” the Inspectors dld not Inspect the 
rest of the bulldlng. On July 24, 2003, plalntlff clalms that an Inspection was conducted “pursuant to court 
order”, and a “Class C” vlolatlon was Imposed on the building by HPD. Class C violations are those defects 
considered lmmedlately hazardous by defendants and require correctlons wlthln one day unless given 
addltlonal time by HPD, according to the moving papers. In support of her 5 1983 cause of action, plalntlff 
alleges that defendants ordered the commencement of a holdover proceedlng agalnst her in retallation for 
complalnts she had flled with New York Clty’s “311“ servlce and In legal actlons, In vlolatlon of her First 
Amendment rights. Additionally, plalntlff alleges that she attempted to make a complalnt wlth a “Mr. Moorell 
In the offlce of Vincent Green, either at HPD or the Department of Inspections or the inspector General’s 
offlce, regarding the condltlons of her building, but Mr. Moore refused to open a formal complalnt or 
Investlgate, In vlolatlon of her constltutlonal rights pursuant to 42 U.S.C. 5 1983. Plaintiff also asserts a cause 
of action for violation of her 14th Amendment Equal Protectlon and Due Process right8 pursuant to 42 U.S.C. 
5 1986(3). In support of these clalms, plalntlff again polnts to the holdover proceeding brought agalnst her by 
her landlord and contends that HPD “directed” Its Instigation. Addltlonally, plaintlff contends that the Class 
C vlolatlon was Improperly deleted In order to “aid in any defense that [New York Equlty Fund, allegedly a 
llmlted partner In Hope CommunltylNew Haarlem], mlght prepare In the eventuality that Plalntlff Instituted 
clvll actlon.” Plalntlff alleges that thls was done “In furtherance of Its overall fraud In vlolating SEC rules and 
misleadlng Investors.”’ 

In decldlng a motlon to dlsmlss for failure to state a cause of actlon, even pursuant to CPLR 6 3212 
on CPLR §3211(a)(7) grounds, the complalnt should be llberaliy construed and the facts alleged In the 
complalnt and any submisalons in opposltlon to the dlsmlssal motlon accepted as true, accordlng plalntiffs 
the beneflt of every posslble favorable, Inference. (511 West 232“* Owners Corp. vJennlfer Realty Co., 
98 NY2d 144, 152 [2002] [Internal citations omltted]). “The motlon must be denled If from the pleadings’ four 
corners ‘factual allegatlone are discerned whlch taken together manlfest any cause of action cognizable at 
law’.” (ld.). Where a party Is seeking summary Judgment pursuant to CPLR 5 3212, it must make a prima 
facie showlng of entltlemsnt to judgment as a matter of law, tenderlng sufflclent evldence In an admlselble 
form to demonstrate the absence of any material Issues of fact. (Alverez v Prospect Hosp., 68 NY2d 320 
[1987]). Once the movant ha8 made such a showing, the burden then ehlfts to the oppoelng party to produce 
evidence In admlsslble form sufflclent to establlsh the existence of any materlal Issues of fact requiring a trlal 
of the actlon. (Zuckerman v Clty of New York, 49 NY2d 557 [1980]). However, where the movlng party falls 
to make a prima facie showing, the motlon must be denled regardless of the eufflciency of the oppoalng 
party’s papers. (See Wnegrad v New York Unlv. Med. Ctr., 64 NYPd 851 [1986]). 

A government officlal who subjects an lndlvldual to deprlvatlon of his or her rights, prlvlleges or 
lmmunltles secured by the Constltutlon la clvllly llable to such lndivldual under 42 U.S.C. 1983. To state a 
clalm for deprlvatlon of her rights under 42 U.S.C. 5 1983, plalntiff must show that “the conduct complalned 

I 

1 Although plaintiff makes numerous allegations of defendants‘ 
improper response to subpoenas and interactions with the court in the holdover 
proceeding against her, those issue8 are not properly before this Court and 
will not be considered. 
during the pendency of an action, it must be raised before the presiding judge 
and then, if necessary, preserved for appeal, not raised in a different 
proceeding, i n  a different court, baaed on entirely different causes of 
action. 

To challenge the propriety of a party’s conduct 
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of was committed by a person acting under color of law”; that “defendants’ conduct In fact deprlved them of 
rlghts, privileges or Immunities secured by the Constitution or laws of the United States”; that defendante’ 
conduct “caused the deprivation of federal constitutlonal rights”; and that the conduct was “intentional, 
grossly negllgent, or must have amounted to reckless or callous lndlfference to the constitutional rlghts of 
others.” (Nerls v Vlvonl, 249 FSupp2d 146,149 [D Puerto Rlco 20031 [Internal cltatlons omltted]). 

To state a clalm relatlng to deprlvatlon of her Flrst Amendment rlghts, plalntlff must further allege, 
1) that she has an interest protected by the Flrst Amendment; 2) that defendants’ actlons were motlvated 
by or substantially caused by the plalntlffs exercise of that right; and 3) the defendants’ action effectively 
chllled the exerclse of the plalntlffs Flrst Amendment rights. (Come//  v Slgnoraccl, 153 F3d 74,78 [2d Clr 
19971). Here, although plalntlff has alleged that defendants “ordered” a holdover proceeding, It Is 
undlsputed that defendants dld not themselves commence such a proceedlng, nor could they, as I 
holdover proceedlng may only be commenced by landlordslproperty owners to recover possession of 
property and defendants had no ownershlp Interest In the buildlng In which plalntlff Ilved. Defendants 
submlt the affldavlt of Marlo Ferrigno, Asslstant Commissioner for Code Enforcement of HPD, who states 
that that, while HPD Is authorized to commence lltlgatlon agalnst property owners for vlolatlon of certaln 
bullding codes, It nelther commences nor orders holdover proceedlngs. As such, plalntiff has falled to 
allege any action by whlch defendants could have chllled the exercise of her speech in violation of 42 
U.S.C. 5 1983. 

To successfully state a cause of actlon for vlolatlon of her Equal Protectlon Rights pursuant to 42 
U.S.C. 5 1983 where, such as here, plalntiff has made no allegatlon that the alleged deprlvatlon was due to 
here beionglng to a protected class, she must allege, I )  that she was treated dlfferently than others slmllarly 
situated and 2) that the dlsparate treatment was “lrratlonai and wholly arbitrary and 3) intentional.” (Barton v 
Clty of Brlstol, 294 FSupp2d 184, 196 [D Conn 20031). Plaintiff claims that City offlclala In elther the office 
of Housing Presewatlon and Development or the Inspector General failed to take or act on complalnte she 
made regarding the apartment bulldlng, that employees of the Clty “tampered” wlth vlolatlons and the 
database In whlch they were kept, andlor that a Class C vlolatlon that had been placed on the aubject 
bullding was removed wlthout lnvestlgatlon or correctlon of the vlolatlon. Even givlng plaintiff the benefit 
of each of her allegatlons, however, they do not state a cause of actlon for vlolatlon of her Equal Protection 
rlghts. Assuming that vlolatlons were Improperly removed and that the computer database was unlawfully 
altered by Clty employees, none of these actions were taken agalnst plalntlff. Further, plalntlffs alleaation 
that two partlcular employees, “Mr. Moore” and Vlncent Green, failed to take pialntiff’s myrlad complalnts 
cannot aupport a 5 1983 cialm. 

Plalntlff also claims vlolatlons of her Equal Protectlon and Due Process rights pursuant to 42 
U.S.C. 5 1985(3). That section etates, Inter alia, 

If two or more person8 in any State or Terrltoty conspire , , . for the purpose of 
deprlvlng, elther directly or Indlrectly, any person or class of persons of the equal 
protection of the laws, or of equal prlvlleges and lmmunltles under the laws, or for 
the purpose of preventing or hlnderlng the constltuted authorltles of any state or 
Territory from glvlng or securing to all persons wlthln whlch such State of Terrltory 
the equal protection of the laws; . . . If one or more persons engaged therein do, or 
cause to be done, any act In furtherance of the object of such conspiracy, whereby 
another Is injured In his person or property, or deprived of havlng and exerclslng 
any right or prlvllege of a cltlzen of the Unlted States, the party so Injured or 
deprlved may have an actlon for the recovery of damages, occasioned by such 
Injury or deprlvatlon, agalnst any one or more of the conspiratore. 

“The language requlrlng intent to deprive of equal protection, or equal prlvlleges and Immunltles, means 
that there must be some racial, or perhaps otherwise class-based, lnvldlousiy discrlmlnatory animus 
behind the consplrators’ action.” (Grltfh et a/. v Breckenrldge el a/., 403 US 88, 102 [1971]). 
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Plaintiff alleges, In support of her 42 U.S.C. J 1986(3) c la lms~ that un-named employees of 
defendants conspired with Hope to delete the Class C violatlon from HPD’s database, which would “aid any 
defense that NYEF might prepare In the eventuality that Plaintiff instituted civil action. NYEF would then be 
able to wrongly assert that Its’ [sic] fraudulent actlons against Pialntlff were not in furtherance of Its overall 
fraud In violating SEC rules and misleading investom.” (Complaint, 7 48). As a result, plaintiff’s due process 
rights were allegedly violated. Further, according to plaintiff, the fallure on the part of “Mr. Moore” and 
Vincent Green to take down plaintiffs complaint regarding the “tamparlng” wlth HPD’s computer records, 
and a fallure to investigate such “tampering”, violated plaintiff’s equal protection rights. 

it must flrst be noted that 42 U.S.C. 5 1985(3) does not provide for a cause of action based on an 
alleged violation of plaintiff 8 due process rights; the statute contemplates only those actions involving equal 
protection of the laws. Considering all of plalntlffs allegations, however, she stili cannot state a cauae of 
action. Plaintiff has alleged no “racial, or . . . otherwise ciass-based, invldlously discriminatory animus” 
directed toward her, which may have motivated the defendants to conspire wlth Hope. In fact, plalntlffs 
allegation is that Hope’s conspiratoty actions were intended to protect them from a clvii lawsuit by plaintiff 
or their Investors, or lnvestlgation by the SEC. Neither has plaintiff alleged any InJuty she suffered ao a 
result of the alleged conspiracy to remove the Class C violation. Piaintlff does not articulate why the 
violation was placed on the subject building In the flrst place, nor does pialntlff state whether the vloiatlon 
was ever corrected. Since plaintiff has failed to submit opposltion papers, the Court cannot look to such 
papers or evidence to supplement plaintiffs compialnt. 

Even If plaintiffs complaint stated a cause of action under 42 U.S.C. 55 1983 or 1985(3), defendants 
have submitted sufficient evidence in admlsaible form to demonstrate thelr entitlement to Judgment as a 
matter of law pursuant to CPLR 4 3212. Defendants submlt the affidavit of Mario Ferrigno, Aeelstant 
Commissioner for Code Enforcement of HPD. Ferrigno states that he personally reviewed the relevant 
records and spoke to other HPD employees regarding the allegations made herein. According to Ferrlgno, 
HPD le authorized to enforce the Housing Maintenance Code (“HMC”), the New York State Multiple Dwelling 
Law, and other laws directed to proper houslng maintenance standards. HPD, he states, may place violations 
on buildings and issue notlces of violatlon to owners of buildings, may commence litigation against building 
owners to obtain compliance, and may sometlmes perlorm emergency repairs where conditions endanger 
life, health or safety of Individuals. Generally, HPD’s enforcement actions are in responae to tenant or citizen 
complaints, usually made through the “31 I” Citizen Servlces Hotiine. If an Inspection is conducted, an 
Inspection report is created to describe the conditions of the premises. HMC vlolations are categorized as I) 
non-hazardous (Class A); 2) hazardous (Class B); or 3) immediately hazardous (Class C), according to 
Ferrlgno’s affidavit. 

According to HPD’s records, inepectom wore at the premlses on only one occasion between June 24, 
2003 and July 14, 2003, not five occasions as pialntlff alleges. The one vielt was on July I O ,  2003, and did not 
result In the issuance of a violation. On July 15,2003, HPD Inspectors visited the premlses again and this 
time Issued two violations: one Class B vioiatlon (NOW 4641487) to “Repatr the broken or defective plastered 
surfaces and paint in a uniform color walls at public hail and stairs all stys”, and one Class C (NOW 
4641461), In which the owner was directed to “cleanse and disinfect to the eatisfaction of this department 
after removing sewage at basem~tnt.” The Class C violation was corrected on August 4,2003, and certified 
as corrected by the building owner on August 9,2003. HPD’s Emergency Repair Program inspected the 
premises again on August 19, 2003 and determined that the violation had, in fact, been corrected. 
However, the computer database falled to correctly reflect the results of HPD’s August 19, 2003 inspection, 
until January 23, 2006. At that time, according to Ferrlgno, it is believed that the computer database was 
corrected In conjunction wlth a system-wlde correction of open vloiatione which should have already been 
marked closedldlsmissed. Ferrlgno’s statement8 regarding the subject premises are al l  supported by the 
documents submitted, including Violation Summary Reports, printouts of HPD’s computer system, and 
Vlolatlon inspection Detail reports. 

2 As noted previously, the Court explicitly re jec ts  
plaintiff‘s causes of action based on alleged improprieties in 
~ r a v i  nllfil r r a o c l n d 4  ~ Q U ,  i--ludlnm IIFT ~ h i = a  cauuu or Action. 
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Accordingly, It Is 

ORDERED that plaintlffs complalnt Is dlsmlssed In Its entlrety; it is further 

ORDERED that defendants serve a copy of thls declslon and order, wlth notlce of entry, upon all 
partles and upon the Clerk of the Court (60 Centre Street) wlthln 20 days of entry hereof; it le further 

ORDERED that upon servlce of a copy of thls declslon and order with notlce of entry, the Clerk of 
the Court Is dlrected to enter Judgment In favor of defendants City of New York and Department of Houslng 
Preservation and Development, and Jane and John Does 1-10, dlsmlsslng plaintlffs compialnt. 

The foregoing constitutes the declslon and order of the Court. A copy of thls declslon and order Is 
belng mailed to all partles, and the partles are on notlce that thls Is a flnal dianQsltlon of thls action and the 
appearance scheduled for July 16,2009 Is hereby canceled. 

Dated: July I O ,  2009 

Check one: FINAL DISPOSITION NON-FINAL DISPOSITION 

Check if appropriate: 0 DO NOT POST 
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