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SUPREME COURT OF THE STATE OF NEW YOKK 
COIJNTY OF NEW YORK: CIVIL TERM: PART 12 

x 
LEEANA PISC'OPO, 
--------------------_____________I______--------~---------------- 

P1 ai ii tiff, Tndcx Number 107~04/200(7 
Submission Dale 31 1 8/09 

Mot. Cal. No. - 7 
-:iga i 11 s t - Mol. Seq. No. 1)02 

I-IENNESSEE cxouI-', LLC, CHAKLES GRADANTE, 
and E. LEE HENNESSEE, DECISION Sr ORDER 

De fendan ts, 

For Plninlifl : For Defeodaiits: 
Zahcll & Associatcs, P.C. .  
13y: Saul L). Zahell, Esq. 

Tim Dnmanick, I'sq. 
4875 Sunrise Ilighway, Suitc 300 
f3ohenlia N Y  11716 212-583-9500 
0 3  1-580-7242 

Bcrkc-Weiss & Pechrilari, LLP 
Uy: Louis Pcclimnn, Esq. 
4x8 Madison Avenue, 1 1 "' F1 
Ncw Yoi-k NY 10022 
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Dcf. Aff. and Mcnio of Law in Opp. 10 Cross Mot ion  
Plaintirfs licply Mcm of Law 
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PAUL G. FEINMAN, J. 

Plaintiff Lcanna Piscopo comnicnccd this action against her foriiicr cmployer, Hennessee 

Group, LLC (Hennessee Group), and the co-owiicrs of Henncsscc Group, Charles Gradante and 

E. Lee Hennessee (Henncsscc). Defendants Gradantc and Hciiiicssee are husband aiid wife. The 

claims in the coniplaiiit are based on allcgcd violatioiis of the equal pay and human rights law 

provisions of Ncw York Labor Law, related common law claims, and alleged violations of the 

Administrative Code of the Cily of New York. Defendants have counterclaimed alleging that 

plaintiff breached a non-disclosurc agrccmcnt. 

Defendants have moved for summary judgment disinissiiig the complaint, and granting 
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judgment on thcir counterclaims. Plaintiff opposes the defendants’ summary j udgiiient motion 

and has cross-moved Tor summary judgnicnt dismissing the first, second and fourth 

co i i n  terc lai m s. 

‘I’hc complaint alleges that Piscopo was a11 ciiiployee, and Ihe Hennessee Group was an 

cmployer, within 1hc iiicaiiiiig ol‘New York Slate’s Humail Righls Law, Executive Law 290 et 

seq. At d l  rclcvaiit tiines in the complaint, the IIcniicssee Group was engaged in the investment 

advisoiy biisincss. Piscopo began her employiiciit with the IIeiinessee Group in .lune 1998 and 

remained in thcir cmploy until January 2006. Piscopo was a Senior Vice President with the 

TIcrinessee Group, and claims to have had a 1.5% equity intcrcst i n  tlw company, atid ai1 anniral 

salary of $1 OO,Oc)O.OO, and was to tie paid a lion-discrelionaiy annual bonus of $22,000.00 for the 

ycnr 2005. 

Plaintiff alleges that she became pregnant in 2005, during hcr cinployiiciit with the 

Heniiessee Group, atid that the father of her child was a co-worker, Alex Smith-Ryland. In 

Decenibcr 2005, Piscopo advised Gradante that slic was pregnant, and claims that she was 

thereafter rcquircd to bring in a doctor’s note, and was subjcctcd to altmcd tcniis and conditions 

of employment, unfounded criticism, and generally hostile behavior from dcfendants aftcr 

inl-oonning them of hcr pregnancy. During this time, Hennessee requested that Piscopo infoi-rn 

one of licr co-workers of the fact of her pregnancy, which Piscopo rcfuscd to do. Subsequently, 

Piscopo was called into a meeting with Hennessee, to discuss issucs of tinie and leave related to 

lier pregnancy, spccifically, lier chronic lateness, only to find that this particular co-worker was 

PI cselit dt tht: iiit:t:liiig. 

Eventually, Hennessce called Piscopo and Smith-Ryland inlo her office, and demanded 
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that OIIC oftliciii lcavc the fiim, stating that they could iiot both continue to work at the 

Hcniicsscc Group. Piscopo stated that she would leave, since she knew that Smith-Ryland’s 

immigi-ation status depended on his continued employment. Piscopo claims [hat she was 

tcrniinatcd as a result of these events, aiid that her teimiiiatioii was confinned by Gradante who 

asked her why she was still on the premises after these events iinfolded. After her leimination, 

Piscopo claims that Hennessee continued to harass and stalk her at her home, and [hat Hennessee 

impugned her reputation for cliastity and hcr propensity for truthfiiliicss to Smith-Ryland. 

The third through sixth causes of action in the complaint based on city and state Human 

Rights Law violations, aiid defendants’ second counterclaim for breach of contract, ai-e at the 

heart o r  thest: moiions for sulnmal-y judgiiien~. 

In the thii-ci aiicl fifth ci~uscs of‘ action, Piscopo asscrts claims for brcachcs of tlic New 

York State Human Rights Law, for discriininalion based on her disability and on her gendcr. 

I n  thc fourth and sixth causcs of action, Piscopo asscrts a claim for a violation of the New 

York City Human Rights Law, bascd 011 licr disability, or lier pcrccived disability, and based on 

hcr gcndcr. 

A movant’s burden on a motion lor suniinary judgment is to establish a prima f x i e  case 

of entitlement to suiiiiiiary judgment through proof that there are no material issues of fact. 

Zzickernta/t 1’ City o f N e w  Y m k ,  49 NY2d 557 (19SO). Once a movant has met this burdcn, the 

party opposing the motion must come forward with proof‘ of the cxistciicc of a triable issue. 

ltzdig v Firikefsfeiii, 23 NY2d 728 (1 96s). 

D ~ L t d ~ I l i s  u U t . l d  LIK h l l u w i t ~ g  f d s  i l l  S U i J p J l t  U T i l l c i t  tiiutiuii, as p u d  that t11~1e ~ I G  

no inatcrial issues or  [act regarding plaintiffs claims: Piscopo and Brian Snider were both Senior 
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Vicc Presidents oIIlcnncssee Group. They, along with Cradantc and Hennessee, compriscd the 

fimi’s Executive Coiiiniittee. Piscopo T. 16,45. As a Sciiior Vice President, Piscopo acted as a 

compliance officer, managed the fiiiaiicial books aiid records, intcrcaccd with clients on a client 

scrviciiig basis, and managed admiiiistrativc prqjccts. Piscopo T. 19. 

Derendants claim that Piscopo’s cliroiiic latcncss long pre-dated her pregnancy, that it 

was mi ongoing problem, and ;i constant soiii-ce o f  discussion bctwccn Snidcr, Hennessee, and 

Gradante. Piscopo ‘1’. 629. On April 12, 2005, six months Ixiiii-c P iscop  bccame pregnant, 

Gradanle send [lie following email to Piscopo: 

Wc iiccd to talk about your position as seniur 
cxccutive and wliat responsibilities are inhcrcnt iii 

your role. As oLthc writing ofthis c-mail at 10:30 
ani, you have not called in lo the orfiiice as lo your 
stalus. This is not the firs1 time and is tillacceptable. 
It i s  also against company policy. You must be 
sensitive to this policy as everyone in thc office 
today at 10:30 ani are wondering where you are and 
why they havc to abidc to policy that you seem to 
abuse. Wc nccd to address this issue and others that 
we aBee are essential to running a sound business. 
I cxpcct you to help me define the problem and for 
you to come up with a recoiiiiiicndation. Thank 
you ..... sec nic as soon as you get in. 

Alfiimation oPLouis Pechman, Esq., dated Augusl27, 2008, Exh. 5 .  

On April 25, 2005, Piscopo subniittcd a resignation letter to the Executive Committee as 

a result of a heated confrontation with Gradante, with rcspect to a benefits adiiiinistration issue, 

in which Piscopo discovered Snider’s salary. Piscopo T. 45-47, Pechman Affiimiation, Exli. 11. 

In response to Piscopo’s resignation, in  April 2005, Hennessee went to Piscopo’s apartment and, 

alter inany hours, coiivinced her to stay at Henncsscc Group. Piscopo T. 45-47, 11 6-1 17. 
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During her deposition, Piscopo admitted to having been iindcr II great dcal o r  stress at 

work, diiriiig 2005, after thc collapse of oiic of tlic funds that tlic Hcnncssee Group had 

recommended to its invcstors. Piscopo was tlic pr-imaiy pcimii responsiblc for asscnibliiig 

clocuments in connection w i h  the regulatory investigations and lawsuits which followcd the 

fillid’s collapse. Piscopo T. 13 1-33. Aiiiong all of this work-related stress, Piscopo became 

pregnant in October 2005, adding a11 extra diiiiciision ol‘stress to what was a l i ~ a d y  an 

extraordinarily stressful tinic at work. Piscopo T. 125, 160. 

According lo defendants, Piscopo continucd to an-ivc Iatc to work in January 2001;. 

Piscopo iidmittcd that 011 Jaiiuary 4, 2006, she did not conie in lo work until after 1 1 :30 A.M. 

Piscopo T. 39s-300. At xi Escculive Committce Meeting on . T ~ I I L I N ~  5, 2006, Snider and 

Cradantc again addrcsscd Piscopo’s tardiiiess. Piscopo T. 799-300. Snider, at lhis point, still did 

not know that Piscopo was pregnant. Sniith-Ryland T. 122-1 23. Piscopo objected to the 

discussion and left the nicctiiig. Piscopo T. 307. 

Laler that same day, both Piscopo and Smith-Rylaiid lcft for a doctor’s appointnient 

togcthcr at about 2:45 P.M. When they returned lo work after [he doctor’s appointmenl, at about 

5 P.M., Hennessee told thcm that they could not bc going to thc doctor togcther, even though 

Piscopo stated that she had cleared i t  with Gradante. Piscopo 1’. 31 3 Piscopo claims that 

Hennessee tlicn statcd that they could not both continue to work there. Piscopo T. 330. Piscopo 

volunteered to terminate her employment, since Smith-Ryland’s immigration status depended 011 

his continued employment. Piscopo T. 330, 385-86. 

Ori Jariuary 19, 2006, Htwricsset: seril Piswpo a l e k r  irivilirig hcr Lo rclurri lo work, iril 

was not licr iiitciitioii to resign, but Piscopo refused this offer lo return to work. This oIre1. was 
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made in respoiisc to a lctter h l i 1  Piscopo, dated Jaiiuaiy 17, 2006, which stated that shc inteiided 

to retain representation to iicgotiatc a scvcrancc packagc, aiid that shc was ciiiharrasscd about 

having liad her pcrsond l i f t  opciily discussed in thc ollice, against Iicr wishcs. Pcchmaii 

Affjriiiation, Exh. 12. Defendants claim that Piscopo conccdcd tlint Hennessee’s offer was 

uncondilional. Piscopo T. 168, 548. Ncvei-theless, she rdused llie o re r  to return to work at tlic 

Hciiiicssee Gi-oup. Piscopo ‘I.. 168. 

Tlrr H1rinun Rights Lcrrv Ckriiiis of Disubility uric1 Grriiler Iliscriniinutioii 

Th c b 11 rd cn - s hi It i iig framework est ab 1 i shed by 1 he S 11 p rem e Co 11 rt i ii MrDoii i i  el1 Do irglirs 

C’or~i. 1’ C;ree/i (4 1 I US 792 [ 1973]), applies in discrimination clainis brougtil pursuant to the 

New York Statc a i id  Ncw York City I-Iuiiiaii Rights Laws (NYSHKI, and NYCHRL,  

That framework requires a plaintifliin a disability- 
discriniiiiation casc to establish a prima facie case 
of discrimination, after which thc burdcri sliifts to 
the defcndant to articulate a legitimate, 
nondiscriminatory reason for the adverse 
employment action in question. Once the defendant 
provides such a reason, the plaintiff shoulders tlic 
burden of showing “sufficient potential proof for a 
reasonable jury to find the proffered legitimate 
reason merely a pretext’’ for discrimination. 

Fcrvaro v Kellwood Cb., 440 F3d 96, 100 (2d Cir 2006) (iiitenial citation omitted). 

Defendants claim that Piscopo’s claim for discrimination under the NYSHRL and the 

NYCHRL niust bc dismissed becausc shc failcd to niakc out a prima facie case for discrimination 

on the basis ofprcgiiaiicy or sex, citing the U.S. Supreme Court’s dccision in McDoiznell 

Doughs Covp 1’ Green. Even if Piscopo successfully cstablislied a prinia facie case, defendants 
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claim that tlicy have rebutled that showing by articulating a legitimate, non-discl-iminatory reasoli 

for any ciiiploymcnt action. Piscopo niust “producc not simply sonic cvidcnce, but sufficient 

evidence to support ;I rational fiiidiiig that the legitimate, non-discriminatory reasons profi‘cl-cd b y  

the [defendants] were false, a d  that more likely lhan not ~disci~iininalion] was tlie real rcasoii for 

thc dischargc,” claim dcfccnc-la~its, citing V m  Zlirrl 1’ KLM ROJ,LI~ Dir1c.11 Airlines (SO F3d 708, 7 I4 

[z~’ Cir I ~ ~ ) ( i l [ i i i t ~ i i i a ~  quotiitioli marks arid citation oniitted]). 

While defendants have slated the slandard for entcring a vcrdicl after a trial, plainti ff’s 

burden, in opposing defendants’ motion for summary judgment, is iiicrcly to cstablish [lie 

existence of a triable issuc of fact as to wliethcr defcndants’ reason for Leiiiiinating plaintiff was 

iiiul-cly a prctcxtual cloak Lor a discriniinatol-y firing. 

The Court of Appcals has held that in pregnancy discl-iiiiination claiiiis iiiidcr tlic 

NYSHRL,  “[t]o cstablisli a prima facie case of discrimination, complainant must first show by a 

preponderance of the evidence h a t  he or she is a member ol‘a protcctcd class, discharged li-om a 

position for which he or she was yiialified and that tlie discliargc occurred under circumstances 

giving rise to an inference of discrimination.” Kaimr N. Mittl, Opthaniologisl, P. C. v New York 

State Div. afHuriiuii kighls, 100 NY2d 326, 330 (2003). 

Defendants establishcd a prima facie case of enlitleiiieiit to summary j udgnent, iiicluding 

pi-ool- of a 1 egi t i i i i  at e rcasoii for t ci-ni i n at i ng plaint i ff. 

Plaintiff, however, has established a prima facie case of discrimination, and has raiscd a 

matcrial issuc of fact as to whether defendants’ reason for terminating her was prctextual, and 

therefore discriminalory. P l a i r l i i r r~s i ab l i s~ i~~  [lie lir.sl elerrieril of-a priitia FaLit: L ~ S C  u 1  

discrimination through evidence that she is in a protected class, bascd on her gender and her 
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pregnancy, and that she was also iii a protected class bascd on gender-based disability, i.e., 

prcgnancy. PlaiiitifTIias also submitted proof tending to establish the second element of a prima 

facie case of discrimination, that she pcrformcd her job iii a satishctoiy iiia~incr. Plairitiffpoiiits 

lo Gradantc’s tcstiiiioiiy (Gradante T. 22-23) as evidence that she had received excellent 

per-foriiiancc rcvicws and promotions, i iwe  of which alleged time and attendance problems. 

Further, defendant Henncsscc expressly stipulatcd that plaintill‘s teiniiiiation was not 

perforniaiicc based. TTennessee T. 186-1 87. The third element of plaintiffs claim requires proor 

of an advc rsc cm p 1 o yiieii t act ion. W hi 1 e de fend ants claim h a t  1) I ai n t i ff vol uiitari 1 y resigned 

from her psitioil,  plaIntif~claiiiis that her meeting wilh Hennessce, on January 5 ,  2006, resultecl 

in her leimination. Plaintiff claims tliat based on her own knowlcclgc of Helinessee’s long 

relationship with Smith-Ryland xiid his fdniily, couplcd with Smitli-Ryhid’s employment- 

dependent imniigration status, IIcnncsscc’s facially iicutral rciiiark to the cffcct that o m  of thc 

two would have to give up  their employment, led to only oiic conclusion, as far as Piscopo was 

coiicemed, and that was that shc was being terminated. According to plaintiff, when she 

questioncd thc iiitciit of Heimessee’s remark, I-leimessee respoiidcd in ttic affirmative, stating, 

“[tllien I guess it’s you.” Piscopo T. 330, 387-388. Later that same day, Gradaiite asked 

Piscopo, “so what arc you doing hcrc?” and tlicii physically cscoi-tcd Piscopo out of the premises, 

c oiiip 1 et ing the ad verse em p 1 o yrnen t ac t i on, 

As to the fourth element of plaintifrs discrimination claims, plaintiff argucs that the 

sequence of cvcnts and timing of her termination give rise to an inference of discrimination. 

Accordiiig to plaiiililf, her time and allendance a1 work only became a perfonuancc rclatcd issue 

after plaintiff disclosed her pregnancy to her employers, in December 2005. Furtlicr facts are 
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offered to support an iiil‘erence of disciimination. Piscopo claims that the topic or plaintiff and 

her pregnancy was coiistaiitly discussed in the office after the pregnancy was disclosed to her 

employers. Piscopo T. 3 17-32 1. Defendants began harassing plaintill about tlie timc slic 

reported to work, and forced licr to disclose hcr pregiiaiicy to the rest of tlic office. Piscopo ‘1’. 

287-2S8, 300-303. Heiinessee staled that i t  was her light to disclose this inroiiiiatioii to otlicr 

eiiiployecs, and eveii consultcd ai1 altorncy on this issue. Piscopo T. 32 1 .  

Dc I ’cn dant s argu e t h ii t discrimination protect i 011s “do nut protect :i pi-egriari t ciiip Io ycc 

fioiii bcing discharged for absenteeism even if her absence was due to pregnancy or 

coiiiplicatioiis of pregnancy, unless other employees are iiot held to tlic samc attendance 

standards,” citing Miirotf 1’ I’nrt ilicflrority o f N Y  ntrrl N l (  116 F Supp 211 5 13, 521 [SD N Y  

ZOOO]). “Abscnt tlic iiccessai-y evidence ol‘discriiiiiiiatioii, ciilorccnicnt of a hcially neuli-al rulc 

does iiot comprise a continuing practice of intentional discririiinatioii.” Mutter oJJiohitrson v 

New York S ~ a k  Div. oJIhrnian Rights, 277 AD2d 76, 78 ( 1  Dcpt 2000). They further argue that 

cvcn if Piscopo’s allegatioiis are taken as true, Piscopo has failed to show that Helinessee’s 

statements terniiiiating hcr, followed by an unconditional offer lo reinstate her, wcrc based 011 

any animosity toward hcr because of her pregnancy, or because she was h i a l e .  Nor has Piscopo 

raised an itilerence that defendants’ reasons for taking tlie actions they did and making the 

statements that wcrc niadc, wcre a pretext, and that the adverse actions wcrc i n  fact motivated by 

discrimination. Defendants claim that the facially neutral stateincnt advising plaintiff and Smith- 

Ryland that one of them had to leave was lion-discriminatory and complied with New York’s 

Huiilail Rights Law. 

Deleendants also claim that Piscopo will be unable to prove that their reason for 
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teimiiiating her cmployiiicnt was a pretext for the pregnancy-relatcd reason for her dismissal. 

Heniiessee GI-oiip L1.C liad a total of five employees, argire del‘endaiits, and [lie absence of  two 

employees from the orlice at the saiiic ti iiie jeopardized the 1-unning of tlic compaiiy. ‘The mcrc 

h c t  that Piscopo happciicd to bc pregnant, aiid that her preyialicy was ostensibly the reason 

behind sonic 01- Piscopo’s absciices from her employnent, does not ciititle Piscopo to grcatcr 

protcctions tliaii iioii-prcgii~it ciiiployees would be entitled to, claiiii defendants, citing Vcfcz t’ 

Novcrrfis P ~ I - I I / s .  Coy. (244 FRD 243, 264 [SD N Y  20071). 

Tlic court fiiids that thc stark contrast between thc plaintiff and defendants’ vcrsions of 

the fiicts sui-roundiiig the termination of plaintiffs eniployiien~ create material issues of* [act 

which prec I L i d  e sum i i i  ai-y j iicigiii cii t . 

Plainlifflias rel,LiLLed d e f d a n t s ’  prima lhcic cast of eiiti~lemeiil to siiiiiiiiary j u d y n c i i t  

by establishing a prima facie case of pregnancy and disability discrimination. Plaintiffs proof 

raised ti-iable issues as to whether the circumstances and the reasons surrounding her tcniiination 

h n i  eiiiployment with tlic dcfcndanls were merely a pretext for tcrniinating her whilc pregnant. 

These factual issucs precludc the grariliiig of summary judgiiicnt. See Chu~ibers v TRM Copy 

Cttds. Corp., 43 F3d 29 (zd Cir 1994). 

Defendants’ Coiinterclainr for  Breach of Contract 

Delendarits havc counterclaimed against Piscopo for breach of a non-disclosure 

agreement, 

According to dcfcndants, Piscopo coiiccded that she signed a standard Heniiessec Group 

non-disclosurc agrceriieril (NDA), arid a cuclt: u r  clhics, LIPUII w i i i i i i G i i L i i i g  liei eiliploymeilt with 

Heniiessec Group. Piscopo T. 35, 357, Exh. 19. Piscopo understood that her obligations under 
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the NDA coiitinucd after her scparatioii froin employnient Piscopo T. 224-225. Uiidcr 

del’cndant’s NDA policy, all inlbiiiiatioii, iricluding cliciit infoi-mation, perfonnaiice numbers 

provided by the hcdgc fuiids, the commission structure, and commission schcdulcs was 

confidenlial and striclly proprietary. Piscopo T. 2 1-25. Piscopo also coiiccdcd that she took 

Heiiiiessee Gi-oiip infonnation contained on a flash drive to licr new employer, aiid opened it on 

a computcr at her new cmploycr’s office. Piscopo T. 207-208, whew its contcnls were 

automatically tiploaded io a drive on that computer-. Piscopo T 109, 202. I’iscopo adiniltcd that 

she p u l  proprietary and confidential iiifonnation onto her iicw cmploycr’s computer. Piscopo T. 

216-217. 

Dcfciidaiits havc cstablishcd a priina hc ie  case of Piscopo’s breach of  the Hennessee 

Croup’s non-disclosurc ngrcciiiciit through proof of the existence of thc agr-ccnicnt, and evidence 

that Piscopo rcvcalcd coiifideiitial information to her subsequent employer. Piscopo concedes 

that through licr actions, dcfendants’ confidential information was iiistallcd on her new 

employer’s computer. Piscopo claims that this conduct was not intentional. However intent is 

not an element of a claim for breach of contract. See WurfdCoin, Inc. 1’ Sandovcrl, 182 Misc 2d 

1021 (Sup Ct, N Y  County 1999). Defendants are entitled to partial suniniaryjudgment against 

Piscopo, on the second counterclaim, for breach of contract. 

Accordingly, i t  is 

ORDERED that defcndants’ motion for suiiiniary judgmcnt is granted in part to thc 

extent that defendants shall have judgment against plaintiff on the second counterclaim for 

L J C ~ G I I  of culrtrxt, tu wit, the liun-disclusul-r: agreement, in an aiiiouiit to be dstci-iiiined at trial of 

the other counterclainx and the plaintifrs complaint; and it is further 
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OWERED that dcfciidants’ motion is denied in all other respects; and it is rurther 

ORDERED that plaintiffs cross motion for sumniary judgmcnt disniissing thc first, 

second and ibiirdi countcrclaii~~s i s  dcnicd, atid i t  is lili-lhcr 

OKUEIibD h a t  thc Clcrk of Trial Support sliall set this niattcr dowrl for jury sclection in 

Trial Part 40 before J.H.0. Gainiiicriiiw at thc lirst available clale a h  Septcnlbcr 1 , 2009. 

This consliluks thc dccisioti aiid or-dcr ol’tlic court. , 
Ilated: J d y  17, 2009 

New Yoi-k, New Yoi-k 

F I L E D  
JUL 27 2009 
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