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Petit ioncr, 
- ag ai ii s t - 

Index No. 
1 O2678/09 

BOARD OF EDUCATlON OF T H E  
DISTRICT OF THE CITY OF NEW 

CITY SCHOOL 
YORK; JOEL 1. 

DECISION 
anci ORDER 

KLEIN, as Chancellor of the CITY SCHOOL 
DISTRICT OF THE CITY OF NEW YORK, 

Mot. Seq. 
00 1 

Petitioner Nurchett Brown (“Petitioner”) brings this proceeding pursuant to 
Article 78 of the CPLR for an order annulling the decision of the New York City 
Department of Education (“DOE”) to turniinatc Petitioner from her position as a 
school teacher. Petitioner sccks restoration to her position as a teacher with back 
pay and intcrest, as well as compensation for Ilie valuc of other bencflts lost as a 
result of her termination. 

Petitioner began her eniployment as a probationary coiiimoii branches 
teacher with the DOE on September 4, 2001, Petitioner is a Jamaican citizen and 
was authorized to work in the United States as a recipient of a I-1 exchange visa, 
which was effective until Decernber 3 I ,  2003. Petitioner was suhsequcntly 
approved for an H 1-8 visa. Petitioner’s visa was effective from January 30, 2004 
through August 3, 2006; arid was sLibscyueritly renewed for the period fi-om August 
4, 2006 tliroiigh August 3, 2009. On Septcmber 1 ,  2005, Petitioner completcd her 
probationary period and became a tenured teacher with the DOE. 

I n  or around October 2007, disciplinary charges were brought against 
Petitioner, anci a hearing was held before an arbitrator pursuant to Education Law 
$30204 beginning on FebrLialy 25, 2008. By Opinioii and Award dated May 23, 
2008, the arbiti-ator found Petitioner guilty of a number of the chargcs levclcd 
agaiiist her, anci Pctitioner was suspended for three iiioiitlis without pay and 
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ordered to uiidcrgo rcmedial training before returning to work. Neither the 
allegations against Petitioner which constituted the basis for those disciplinaiy 
proceedings noi- the penalties resulting therefrom are a matter of dispute in this 
proceeding. Petitioner’s suspension was to last from ALrgust 28, 2008 through 
November 28, 2008. 

Taking the position that Petitioner’s continued employment while she was 
suspended without pay would render it in vioIatiori of applicable fcderal 
regulations govcniing the employment of k11 -B noninimigrant workers, thc DOE 
sent Petitioner a lctter dated Septcrnber 2 5 ,  2008, advising her that she would he 
terminated upon the coniplctioii of her suspension on November 28, 2008. The 
letter stated that the DOE would bc revoking Petitioner’s H-113 status and 
withdrawing its I- 140 petition’ on behalf of Petitioner. Petitioner wax not provided 
with any kind of hearing to challcnge the termination. 

The DOE, pursuant to i t s  mandatory notifjcation obligation, sent a letkr to 
thc Department of Homeland Security (“DHS”) from its immigration counsel datcd 
October 1 ,  2008, informing them that the DOE was revoking its 1-129, H-IB 
petition on behalf of Petitio~ier.~ DOE also witlidrew its 1-140 petition for 
pernianenl residence on behalf of Petitioner 011 September 25, 2008. DHS 
subscquently scnt the DOE’S immigration counsel a Notice o f  Decision datcd 
October 6, 2008 which states the fo1Iowing: 

In accordance with 8 C.F.K. 214.2, the petition is automatically 
revoked as of the date of this notice because: 

The pctitioncdemploycr has filed II written withdrawal of the petition. 

An 1- 140 is a form coiiipletecl by eiiiployers sceking to petition tlic federal govcrnmcnt I 

to allow a worker to bccomc a pci-nianciit residcnt in t l~c Urlitcd Slatcs ( S ~ Y  

l i~lp:/ /www.uscis.gov/portal/si tc/uscis/rn~i~uitc~~i.Sat~~t~b95~ 1 9f3Sc66r6 14 I76543f6d I a/?vgncxto 
id=4a5a4 lS4d7b3dO 1 OVgnVCM 1000O0481~d6a 1 RCKD&vgnextctiannel=db029c7755~b90 J OV 
gnVCM 1001)1)04St3dt;alRCI~). 

’An 1- I29 is a form which is completed by employers scekiiig to petition the i‘edcixl 
goveriimcnt to permit an alien to work in United States as, irzter rr[ia, an H I - B  non-immigrant 
worker (.SLY 

11 t t p ://w w w .LK c i s . g ov/po rt al/s it e/u s c i s/ni en u i t  c in. 5 ai9 bb 9 5 9 1 9 f3 5 c 6 6 i‘6 1 4 1 7 6 5 4 3 f0 cl 1 ai? v gn c x t o 
id=f56e4 154d7b3d0 l0VgiiVCM 1000004813d6a I RCRD&vgticxtchanne1=7d3 1 6cOb4c3bC11 OVg 
nVCM 10000047 18 190aKCRD). 
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Accordingly, DHS terminated the action. 

Petitioner commenced this Article 78 proceeding on or around b’cbruziry 25, 
2009. Petitioner subiiiits a vcritjed petition and menioratidLim of law in support of 
the pt‘tjtioii. Annexcd to the pctition as exhibits arc copies of the 9/25/08 letter 
advising Petitioner of her impending termination, and her Notice of Claim upon thc 
DOE. 

The DOE lias submitted a verified answer and a memorandum of law in 
support of its mswcr. Annexed to tlic aiiswcr as cxhibits are copies of Petitioner’s 
Certificates of Eligibility for Exchange Visitor Status; approval notices f‘or thc H- 
I B pctitioiis brought on Petitioner’s belialf; disciplinary cliarges brought against 
Petitioner in  or arouiici October 2007; a 9/28/07 letter advising Pctitioncr of her 
reassignment; a 10/24/07 letter adiving Petitioner of her suspension with pay; 
specifjcations of chargcs against Petitioner; the arbitrator’s 5/23/08 opinion; a 
8/4/08 lettcr advising Pctitiotier of the effective dates of licr suspension without 
pay; a 10/1/08 Ictter from DOE’s immigration counscl to DHS revoking its visa 
petition on behalf of Petitioner; DHS’s 10/6/08 Notice of Decisioii rcflecting the 
revocation of’ Petitioner’s visa; a 9/25/08 lctter from DOE’S ininiigration counsel 
withdrawing Pctitioncr’s I- 140 pctition; DHS’s 1 1/11 /08 decision terminating tlic 
1-140 petition; and DOE’s 9/25/03 lettcr to Petitioner advising her of hcr 
t cmi i n a t i on . 

Petitioner has submitted a reply dfiriiiation and memorandum of law in 
reply. Aniicxed to the affirmation as exhibits are Article 21G o f  tlic collcctive 
bargaiiiing agrccmeiit between thc Uiiitcd Federation of lcaclicrs and the DOE; a 
certificate of coniplction for rernedial training pursuant to tlic terins of the 
arbitrator’s decision; and a 12/1/03 letter froin the DOE advising Petitioner of her 
removal from the DOE’s “Ineligible/Inquiry List.” Annexed to the reply 
rneinorand~uii as appendices are a printout of 20 C.F.R. $655.731; as well as the 
three exhibits which were annexed to Petitioner’s reply affirmation. 

It is well settled that the “Cj]itdicial review of‘ an administrative 
determination is confined to the ‘facts and record adduced before thc agency’.” 
(Matter of’ Yudiorqqh v. Fruiico, 95 N.Y.2d 342, 347 [2000], quoting M d t w  of 
Fmelli v. New Yoi-k City Coiicilintion & Appecils Board, 90 A.D.2d 756 [ 1st Dept. 
19821). The reviewing court niay not substitute its judgment for that of the 
agency’s detcnniriatioii but must ciccide if the agency’s decision is supported on 
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any reasonable basis. (M(ltter qf Cluncy -C’ulle~z Storage Co. v. Bourd of Elections 
of the City ofNew York, 98 A.D.2d 635,636 [ 1 st Dept. 19831). Once the court finds 
a rational basis exists for thc agency’s determination, its review is ended. (Matter 
I?f‘Sullivuri Couizty Huness  Racirig A,csociution, l n c ’ .  v. Glu.ssc.r, 30 N.Y. 2d 269, 
277-278 [ 19721). The court may oiily dcclxe an agency’s detcmiination “arbitrary 
and capricious” if it finds that tlicrc is no rational basis for thc detcmiination. 
(Mutter qf‘Pell v. Rorrrd of Education, 34 N.Y .2d 222, 23 1 [ 19741 j .  

Petitioner alleges that, as a tenured DOE employee, her termination was 
arbitrary and capricious in that i t  was cffectuatcd in violation of Education Law 
$3020-a, which requires a pre-tcrmination hearing for tenured teachcrs. Thc DOE 
asscrts that Petitioner’s termination without a hearing was proper and in 
accordance with the law, since tlic pre-termmatioii hearing i-eq~iii-ed by Education 
Law $3020-a applies only to disciplinuiy matters such as alleged misconduct or 
incompetence, while Petitioner’s termination was based upon the fact that she was 
no longer legally qualificd to work in the United States due to thc revocation of her 
visa. The DOE further argues that Pctitioncr’s thrcc-month suspension without pay 
required it to notify DHS of its legal obligation to revoke Petitioner’s visa pursuant 
to 20 C.F.R. 6655.73 1. 

20 C.F.R. $655.73 1 states, in pertinent part, 
(c) Satisjktion of required wage obligution 

( 7 )  Wage obligution(s)<jbr H-I B nonimmigran f in mrzprodtrctive 
s t n t 1LC 

(i) Circumstuizces where wagcs m i s t  be paid. If the H-1B 
nonirrimigi-ant is not performing work and is in z i  nonproductivc 
status due to a decision by thc employer (e.g., bccausc of lack 
O F  assigned work), lack of a permit or license, or any other 
reason except as specified in  paragraph (c)(7)(ii) of this scctioii 
[iiiapplicablc liere], the eniployer is required to pay the salaried 
einployec the full pro-rata amount due .... 

The DOE argues that, in light of the arbitrator’s dccisioii to suspciid 
Petitioiier for three months without pay, the continued employment of Petitioner 
would violatc 20 C.F.R. 5655.73 I ,  since the DOE would bc retaining Petitioner 
under its employ despite the fact that Pctitioncr is neither pcrfonning any work, 
nor receiving compensation duc to a decision by the DOE (i,t.. , Petitioner’s 
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suspension). Petitioner accuses the DOE of improperly effectuating the revocation 
of Pctjtioner’s visa in  an effort to “summarily terminate” her. 

Based upoii the record before it, the court conclucks that the DOE’s dccisioii 
to terminate Petitioner was supported by a rational basis. As noted above, under 20 
C.F.R. 6655.731, i t  is impctmissible f‘or an employer to retain a nonimmigrant on 
311 H-113 visa without paying wages to the cmployee where that employee “is not 
performing work and is in a nonproductive status d ~ i e  to a decision by the 
employer.. ..” Given the arbitrator’s decision to suspend Petitioner for three montlis 
without pay, were thc DOE not to revoke its 1-129 petition on behalf of Petitioner, 
it would either place itself in  potential violation of Federal rcgulations govcrning 
the employment of non-immigrant workers, or it would be rclaxing its discipliiiary 
standards to make an cxception for Petitioner bascd upon her status as an H-113 
non-immigrant worker - itself a violation of Education Law $3020-a.’ 

Having fourid that the DOE’s withdrawal of its I- 129 petition on behalf of 
Petitioner to be neither arbitrary or capricious, the only issue remaining is whether 
the Petitioner’s termination on the grounds of her inability to work in the Unitcd 
States was void for lack of a pre-termination liearing pursuant to Education Law 
9 3020-a. 

Education Law &3020-a, titled “Disciplinary procedures and penalties," 
exists to protect tenured tcacliers from the arbitrary iniposition of foniial discipline 
or rcmoval (see Holt v. Board ofEducntion, 52 N.Y.2d 625, 632 [ 198 11; Sundei-s v. 
Bourd qf’ Education, 17 A.D.3d 682, 683 [2nd Dept. 20051). The tcniiinatioii of 
Petitioner did not implicate the procedural protections of Education Law $3020-a 
because Petitioner’s termination was due to her legal ineligibility to servc as a 
teacher, rathcr than any allegcd misconduct or incoiiipctence on her part (.see Felix 
v. NL‘W Ynrk City Dep’t qf’ Citywide Adwin. Servs., 3 N.Y.3d 498, 505 [2004] 
(tjiiding that petitioner’s teriiiination bascd upon his failure to maintain residency 
within the City of New York as required was “separate and distinct” from 
allegations of misconduct which trigger the procedural protcctions of Civil Service 
Law $75); scc U I S O  0 ’Connor v. Board oj‘Ehcation, 2008 N Y  Slip Op I2 18 [4th 

‘Education Law $3020-a(4)( b) pi-ovidcs: “Within filieeri days of rcceipt of the hcaring 
officer’s decision the cmploying board sliiill implcment ~ h c  dccision” (emphasis addcd). See crlsu 
iPZrk ‘ / z . v  v. Bucid qf‘E‘drrt~arioir, 26 A.D.3d 336, 337 C2nd Dupt. 2006J (“‘l’he Board’s rule undcr 
E d i u i l i o t i  Ltrw ,$ 31720-n (4) (11) is only to “implement” the decision of thc hearing officer.”). 
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Dcpt. 20081 (finding Education Law $3020-a inapplicable to termination of 
tenured teacher for fiilure to comply with rcsideiicy requiremcnts, which are 
unrelated to job performance, incompetence, or misconduct)). 

The Court iiotes that the August 28, 2008 suspcnsion is not the subject of 
this petition. Indccd, such a challenge would not hnvc been timely. However, it is 
inescapable that the ultimate termination flowed from that suspension. Pctitioner 
refers to the suspcnsion as a veiled termination. Whether she was entitled to 
notice, in the May 2008 Opinion and Award, that the suspcnsion would trigger 
DOE’S actions regarding her irninigration status, is not beforc this Court. 

Wlier-clbre, it is licreby 

ORDERED and ADJUDGED that the Petition is disiiiisscd. 

This constitutes the decision aiid order of the court. All other relief requested 
is denied. 

Dated: July 22,2009 -. - -- 
EILEEN A. KAKOWER, J.S.C. 
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