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SUPREME COURT OF THE STATE OF NEW Y O N  
COUNTY OF NEW YORK: PART 5 

I n  the Mattcr of thc Application of 
ANDREW STENGEL, Index No. 

Petitioner, 106333/09 
-against- 

DECISION 
and OEZDER THE NEW YORK CITY SCHOOL CONSTRUCTION 

Petitioner Andrew Stengel (“Petitioner”) brings this petition pursuant to 
Article 78 of the Civil Practice Law and Rules seeking ai1 order directing 
Respondents New York City Scliool Construction Authority (“SCA”) and the New 
Yorlc City Department of Education (“DOE”) (collectively “Respondents”) to 
provide additional documents in rcsponsc to Petitioner’s requests pursuant to the 
Freedom of Infomiation Law (“FOIL”). In addition, Petitioner seeks attorney’s 
fees in connection with the instant petition. 

Petitioner states that he is an appoiiitec to Brooklyn’s Community Board #2 
and a nicmber of tlie board’s Land Use Cornmittce, as well as a taxpayer concemcd 
with government spending and transparency. On Dccember 29, 2008, Petitioner 
sent two separate requests for documentation pertaining to a proposed construction 
project in thc area of Brooklyn, New York coiiiriionly referred to as “Dumbo” to 
SCA a i d  DOE pursuant to Public Oftjcers Law 584 et. seg., also known as tlic 
Frecdoni of Information Law (“FOIL”). Both requests sought “all wriltcn material 
and cotii~iiunications” from 2003 to the present pertaining to: 

a middle school at a proposed Dock Street development site in  
D iini b o , B ro (3 kl y n ; 
a proposal to aniiex P.S. 8 in Brooklyn Heights with a middle scliool; 
and 
possible sites for a new middlc school within District 13 in Brooklyn. 

(a) 

(b) 

(c) 
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DOE first responded to Petitioner’s FOIL request by e-mail dated January 6, 
2009, wherein DOE acknowledgcd receipt of’ Petitioner’s request, and advised that 
it would uncicrtake a search for respoiisivc records, which it anticipatcd would be 
completed by February 3, 2009. 

011 February 5 ,  2009, DOE advised Petitioner by e-mail that it had 
concluded its search and was forwarding responsive documents to Petitioner. DOE 
states that these docuiiients consisted of e-mail correspondence betwecn DOE’S 
Chief Operating Officer and school officials concerning Brooklyn schools. 

Petitioner appealed the DOE’s response to his FOIL request by letter datcd 
March 3, 2009, stating that lie found DOE’S rcsponse insufficicnt, a i d  rcquestcd 
add i t i o ii a 1 doc uincn t s . 

DOE respondcd to Petitioner’s appeal by letter dated April 23, 2009, 
wherein DOE’S General Counsel advised Petitioner that he had directed DOE’S 
Central Kecords Access O f h e r  to conduct another search for responsive records, 
and that DOE would advise Petitioner as to the results of the search by May 25, 
2009. 

Pctitioncr coimnenced thc instant Article 78 proceeding on or around May 
20, 2009, prior to DOE’s supplemental response. 

By letter dated May 26, 2009, DOE advised Petitioner that it had located 
additional documents responsive to his FOIL request, and forwarded sanic to 
Pctitioner. These docuiiients consisted of lcttcrs from private citizens to DOE 
employees regarding scliool construction projects in  Brooklyn. In addition, thc 
letter stated that a iiitmber of documents were located that wcrc responsive to 
Pctitioner’s request, but were being withhcld because they were excrnpt li.om 
disclos~irc pursuant to Piiblic Officers Law $87(2)(g) as inter and/or intra-agency 
mate r i als wh i c h con s i s t cd of op i n i o ns , reco iiimcndat i ons , and co nc I ir si o 11s. 
Specifically, DOE states that these documents were “c-mail comespondence among 
DOE and SCA employees regarding proposed school construction projects, related 
meetings, and related prcss articles.” Further, DOE asscrts that these docuiiients 
did riot contain “statistical or l’actual data, f i i i a l  agcncy ~ietcrtninatioiis, instiuctions 
to agency staff that affect the public, or external audits of thc agency,” such that 
their disclosiirc would be requircd. 
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SCA first responded to Petitioner’s request by letter dated December 29, 
2008, wherein SCA adviscd Petitioner that it was in receipt of his FOIL request, 
and that it would undertake a search for responsive records and contact him as to 
the results as soon as possible. 

SCA states that, by letter dated February 23, 2009, SCA i‘onvardcd to 
Pctitioncr 97 pages of responsive documents, incl~iding e-mail correspondeiicc 
between SCA employees and private devclopers involved in proposing scliool sitcs 
in Brooklyn; e-mail corrcspondcnce bctween SCA employees, staff‘ i n  the Mayor’s 
oflice, and private citizens involved in proposing scliool sites in Brooklyn; letters 
between SCA officials and elected officials in Brooklyn regarding potential school 
construction sitcs; and feasibility studies of proposcd school sites. 

Petitioner appealed SCA’s response to his FOIL rcquest by letter dated 
March 3, 2009, stating that tic found SCA’s response to be insufficient, and 
rcquestcd that SCA provide additional documents. 

As noted abovc, Petitioner coinniciiced the instant Article 78 proceeding on 
May 20, 2009. Subsequent thereto, on June 22, 2009, SCA sent Petitioner ai? 
additional 110 documents pursuant to a sccond search for responsive records. SCA 
states that these documents incl iided e-mail correspondence between SCA staff and 
private developers and/or architccts regarding new school sites in Brooklyn; 
architectural drawings arid feasability plans rclated to various proposcd new school 
sitcs in Brooklyn; and c-mail corrcspondcnce among SCA staff and othcr outside 
entities rcgarding school sitcs in Brooklyn. 

In addition, SCA advised Petitioner that it located other documents 
responsive to his request, but that tliosc dociirneiits were inter and/or intra-agency 
mat cr I a1 s w h i ch con t a i nc d o p i 11 i on s , re c o niin e i i  d at i o 11 s and c o nc I u s ion s , an d thus 
were cxctiipt from disclosure under FOIL. These documents, according to SCA, 
did not contain “statistical or factual data, t h l  ageiicy detenninations, illstructions 
to agcncy staff that affect the public, or extcrnal audits of the agency,” such that 
their disclosure would be requircd. Specifically, SCA states that tliesc exempted 
documciits consist of “(a) draft architectural plans, (b) e-mail correspondence 
among only SCA eriiployecs and cmployces of other City agencies regarding the 
viability of various potelitid school sitcs, and (c) fcasibility studies of proposcd 
school sitcs that were produced by the SC‘A and circulated solcly within City 
age iic i cs . ’ ’ 
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Petitioner has submitted a verified petition. Annexed to the Petition as 
exhibits are copies of the DOE’s “Five-Year Capital Plan;” DOE’s 2/5/09 
response; SCA’s 2/23/09 response; Petitioner’s 3/3/09 appeal with respect to DOE; 
DOE’s 4/23/09 Iettcr in response to Petitioner’s appeal; Petitioner’s 3/3/09 appeal 
with respect to SCA’s response; and an Advisory Opinion by Robert Freeman, 
Executive Director of thc New Yorlc State Committee on Open Government. 

The City has submitted a vcr-ified answer and a Iiicrnoi-anduim of law in 
support of its answer. Annexed to the answer 11s exhibits are Petitioner’s 12/29/08 
FOIL requcsts to DOA aiid SCA; DOE: and SCA’s initial writings to Petitioner 
acknowledging receipt of his FOIL requests and setting forth a date i n  which 
responses shoirld be sent; DOE’s 2/5/09 response; SCA’s 2/23/09 response; 
Petitioner’s appeals to DOE and SCA; DOE’s 4/23/09 response to Petitioncr’s 
appeal; DOE’s 5/26/09 letter to Petitioner; and SCA’s 6/22/09 lcttcr to Petitioner. 

Fin a 1 1 y , Pc t i t i  o r i  c t’ ti as s 11 b mi t t ed a rcp I y a f’f i mi at i o 11. 

Respondents argue that the petition is moot, as DOE and SCA have both 
provided all responsivc documents in thcir possession to which Petitioner is 
entitled. Petitioricr disputes Respondents’ assertions. 

ln keeping with its purpose of promoting open government and public 
accountability, FOlL imposes a broad duty upon goveniment officials to make 
records available to the public ( s w  Go& v. New Yodc Ci<y Police Dep ‘t, 89 
N.Y.2d 267, 274 [ 19961 (citing Public Officers Law $84)). All govcrninctit records 
are presumptively open to public inspection and copying, irrcspcctive of tlie 
identity or motive of the individual seeking access, and an agency which seeks to 
dcny access to records is required to make an affirmative showing that the sought- 
after documents fall within one of the eniinieratcd exceptions contained in  Public 
Officers Law 587(2) (id. at 274-75). Furthcr, thcse statutory cxcrnptioiis are to bc 
narrowly construed, and tlic agency may withliold rccords only when it shows that 
the sought-after records “fall[] squarely within the ambit of one of’ these statutory 
exeniptioiis” (id. at 275). 

To successfully invoke an exemption to discloxiirc under $87(2), the agency 
must art i c u 1 at c a ‘ ‘part i cu 1 ar i ze d and sp c c i fi c j 11 s t i fi cation’ ’ fo 1- i i  on- d i s c 1 os Li  r e. ‘ ‘ I f 
tlie coiirt is unable to determine whether withheld documcnts fall entircly withiii 
the scopc of thc asserted exemption, it sliould conduct an in  camera inspectioii of 
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representative documents and order disclosurc of all nonexempt, appropriatcly 
redacted niaterial” (id. j .  

As noted above, Respoiidcnts contend that certain material which is 
responsive to Petitioner’s request is exenipkd from disclosurc under $87(2)(gj, 
which exempts from disclosure rccords which “arc inter-agency or intra-agency 
materials which are not: 

1. 

1 1 .  

111. 

iv. 

statistical or factual tabiilatioiis or data; 
instructions to staff that arfect thc public; 
final agency policy or determinations; 
external audits, including but not limited to audits performed by the 
comptroller arid the I‘cderal goveriinicnt ... 

. .  

. . .  

7 7  

The Court of Appeals Iias explained that “[tlhc point of thc intra-agency 
exception is to permit people within an agency to cxcliangc opinions, advice and 
criticism freely and frankly, without the chilling prospect of public: disclosure.” 
(New York Times Co. v. City 0j‘Nt.w York Fire Dep’t, 4 N.Y.3d 477, 488), thus 
protecting the deliberative processes of government ( G ~ ~ i l d  at 276). 

Bascd upon tlic foregoing principles and the rccord before it, the court finds 
that Respondents have provided a sufikicntly detailed basis to support their claims 
of exemption under $87(2)(g), negating the necessity of ai1 in camera inspection by 
the court (see Smith v. Capusso, 200 h.D.2d 502 [ 1 st Dept. 19941; see also Robert 
v. LoCicwn 2006 N Y  Slip Op 2766, *I-2 [2nd Dept. 20061). Respondents identify 
the withheld documents as coinriiuriications purely within and ar-nong DOE and 
SCA officials which concern policy deliberations with respect to the subject 
constnrctioii projcct, as well as draft (Le., non-hal)  architectural plans conccniing 
sanic. These itcnis fall squarcly within Public Officers Law $87(2)(g), and are thus 
excmpt fi-om disclosure under FOIL. 

Finally, as Respondents provide attorney’s affiimations vcrifying that DOE 
and SCA have provided Petitioncr with all non-exempt niatcrial within their 
custody, the petition is moot insofar as Pctitioner seeks additional records (see 
Gozild a t  279). 

Wheretore, it is hereby 

ORDERED and ADJUDGED that the petition is dismissed. 
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is denied. 

Dated: July 2% 2009 
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