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P 1 a i n t . i  ffs, 

Index No.: 116716/08 

J O H N  ANSBRO,  J O € I N  SCELFO, ADETAE R T E ' K T N ,  I 

> I .  

WALTER B. TOLUB, J,: ., - 

BACKGROUND 

Dcfendants movc, p u r s w r i k  Lo CPLK 3211 (a) ( . . ) ,  (d) (5) arid 

(a) ( . 7 )  , t.0 d.srniss p . L a i n i . i f f ' s  compla in t  i n  i t s :  c : n t . i r c t y .  

P l a i n t i f f  i s  t . hc  o w n e r  of 58 (.).E one of the u n i t s  in t .he  

subject condominium.  T i e  owner  of Lhe o L h e ~  95% ot t - h a t .  u n i  t is 

board  of managers, alleqiricj  s i x  ~ : ~ i u s e ! s  ot a c t i o n  : ; eek i .ng :  (1) 

s e e k i n q  a d e c l a r a t i o n  that. defendants rriay r i i i l .  be .indemnified for 

of a c t i o n  appea.cing i.n t h e  complainh. ,  arid i;il a i.nt::t I f ' s  1 c y a . l  f cc s ;  
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Rifk:i.n a n d  Lhe Hoard 0. I  Managers: tor what p l a i  r i t i L f  would h a v e  

lost condominium r e c o r d s ;  ( 3 )  r - e t o v e r y  o f  p l a i n t i l i f ’  :i l e g a l  f cc s  

j.n t h e  p r i o r  a c t i o n  that he losh; (4) an c~( : cour i t i ny  a r i d  re- 

allocatioii o €  casks irnposcd b y  t h e  Boar-d (if Managcrs re:LaLed Lo 

t e r r a c e  r e p a i r s ;  (5) darn,Ages r e s u l t i n g  frorn ttie Bcard of 

Managers’ f a i l u r e  t o  eriforce r u l e s  r c g a r d i  riy w i i i d c w  a i r  

r e q u e s t i n g  a r e c a l l  vote for Hoard o f  Mdnaye.rs: 1ncrrber.s A c l e l e  

DISCUSSION 

t h a t  \’ [a] p a r t y  may move for judgment ci.isrr\.issing oi-ie or m(3re 
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T h e  c o u r t ' s  t a s k  is t.o determirie only whct .her  
t.he facts a s  alleiyed, a r c c p t i  ng t.heIn as t rue 
arid according p 1. a i. r i  t: i f f e v e r y  pos 5: i.b I e Ta v c) r3 bl c 
i n f c r e n c e ,  fit w i t h i n  a n y  coyniza1)l .e  l . e q a 1  t h c o r y  
(Leon v M d r t i I i e z ,  84 N Y 2 d  83, 8 7 - 8 8  (1994). 
D i s m i s s a l  p u r s u a n t  t-c) CPLR 321:I ( a )  (1) i s  
wclrrarited on1 y i - I f  t h e  documentary  ev.i.derice 
submi t  t. ed co 11 c 1 LI s i v e  1 y e stab I i 5: he  s rI de f e I I s e t c) 
[,he asserted c l a i m s  as 3 niat . ter  of l ; 2 w  ( id, a t  88) 

1211 (;I) (I), tlie o p p o s i n g  L3art.y need o r i l y  a s s e r t  Facts which 

Defendants' mot ion t o  d i s m i s s  is yr-anl_eci, b a s , e d  01-1 

Under N e w  Y o r k  law, a ~ 1 . d j 1 n  f o i -  damaqcs t o  3 i:.cnan(:y-iii- 

i n i t - i a l l y  a l l . eyed  t h r l t .  he i .s t - h e  uri-it. uwncr ot u1ii.t 17H in t h e  

r i o t  d e n y .  
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