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SUPREME COURT OF THE CTITY OF' NLW YORK
COUNTY OF NEW YORK: PART 15

ALLAN ASH, individually and derivatively
on behalf of THE 155 CONDOMINIUM,

Plaintiffs,
Index No.: 116716/08
-against-

DECTSTION
JOHN ANSBRO, JOHN SCELFO, ADELE RTLFKIN, tp

JUAN LEON, KEVIN GALLIGAN, each /’
individually and as members of the 155 ( G
Condominium, and THE BOARD OF MANACGERS Y _ﬁ\
OF THE 155 CONDOMINIUM, Kes 4 o

&,

WALTER B. TOLUB, J.:
BACKGROUND

Defendants move, pursuant bLo CPLR 3211 (a) (.), (a) (5) and
(a) (7)), to dismiss plaintiff’s complaint in its entirety.

Plaintiff is the owner of 5% of one of the units in the
supbject condominium. The owner of Lhe olher 95% of that unib 1is
deceascd. Plaintiff instituted the present action agalnst
certain members of the condominium board and the condominium
board of managers, alleging six causes of action seeking: (1)
seeking a declaration that defendants may not be ilndemnified for
any seltlement, judgmenl or costs in litigation because of thelr
“bad faith,” an apportionment of damages on the suibscquent causes
of action appearing in the complaint, and plaintitf’s legal fccs;

(2) damages from defendants John Ansbro, John Scelfo, Adele
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Rifkin and Lhe Board of Managers tor what plaintiff would have
been awarded in an earlier acltion thal he lost had defendants not
lost condominium records; (3) recovery of plaintiff’s legal fces
in the prior action that he lost; (4) an accounting and re-
allocation of costs imposcd by the Board of Managers related Lo
terrace repairs; (5) damages resulting from the Bcard of
Managers’ faillure to enforce rules regarding windcw alr
conditioners and washer-dryers in individual unilts; and (6)
reguesting a recall volte for Board of Managers merbers Adele
Rifkin, Juan Leon and John Scelfo, and barring them from ever
again serving on the bhoard.
DISCUSSION

CPLR 3211 (a), “Motion to dismiss causce of action”, states
that “[a] party may move for judgment dismissing one or more
causes of action asserted against him on the ground that:

(1) a defense is [oundced upon documentary evidence; or

Ak

(5) the cause of action may not be maintained because
of arbitration and award, collaleral estoppel, discharge
in bankruptcy, infancy or other disabililLy of the moving
party, payment, release, res judicata, statute of
limitations, or statute of frauds; or

Kk ke

(7) the pleading fails Lo statc a cause of action

Under CPILLR 3211 (a) (1), a dismissal is perm.ssible only
when the documentary evidence conclusively establishes a defense
to the asscrted claims as a matter of law. Leon v Martinez, 84

NY2d 83 (1994). NAs stated in Ladenberg Thalman & Co., Inc. v
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I'im”s Amusements, Inc., 275 AD2d 243, 246 (1" Dept 2000),

The court’s task 1s to determine only whether

the facts as alleged, accepting them as true

and according plaintiff every possible favorable

inference, fit within any cognizable legal thecory

(Leon v Martinez, 84 NYZ2d 83, 87-88 (1994) .,

Dismissal pursuant to CPLR 3211 (a) (1) is

warranted only if the documentary evidence

submitted conclusively establishes a defense to

the asserted claims as a matter of law (id. &t 88).

To deteat a pre-answer motion to dismiss pursuant to CPLR
3211 (a) (1), the opposing party need only assert facts which
"fil within any cognlizable legal theory.” Bonnie & Co. Fashions,
Inc., v Bankers Trust Co., 262 AD2d 188, 188 (1% Dept 1999),

Defendants’ motion to dismiss is granted, bacsed on
plaintiff’s lack of standing to maintain the Instent actiorn.

Under New York law, a <laim for damages to a tenancy-in-
commonll must be brought by all of the co-owners. Caprer v
Nussbaum, 36 AD3d 176 (2d Dept 2006). Although plaintiff
initially alleged that he is the unit owncr of unit 17B in the
subject premises, defendants have documented Lhat he is, 1In fact,
The owner ol only 5% of Lhal unit, a fact which plainliff does
not deny.

In his sur-reply, permitted to be filed by this court,
plaintift indicates that he and his son are the co-execubtors of
the estate of the deceased owner of the other 95% of the anlt in
question, and indicates a willingness to include the estate ol

the deceased co-owner as a co-plaintiff in the aciion. The sur-
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reply includes an affidavit of plaintiff’s son tc the same
effect. THowever, what is missing from plaintiff’s papers are a
certified copy of the deccased co~owner’s will, and documentation
from the Surrogate’s Courl, in legally admissible form,
evidencing that plaintiff and hls son have been appointed as
executors of that estate. Conclusory assertions, unsupported by
documentary cvidence, are insufficient to defeat a motion to
dismiss. See Andejo Corp. v South Street Seaport Limited
Partnership, 40 AD3d 407 (1% Dept 2007). Furthermore, plaintiff
has failed either to move Lo have, or make a formal request that,
the caption be amended to add the estate of the deceased co-owner
as a plaintiff, or to add the estate as a party.
CONCLUSION

Based on Lhe foregoing, it is hereby

ORDERED thal the molion to dismiss is granted and the
complaint 1s dismissed with costs and disbursements to defendants
as Laxed by Lhe Clerk of the Court; and it is further

ORDERED that the Clerk is directed to enter judgﬁe I'
accordingly. (G
Dated: z_gﬂ__“]___ Q%%, U s <

FNTER: . 4,()5(@
s

Walter B.Y Tolun, J.3.C. -




