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SUPREME COURT CF THE STATE OF NEW YORK 
COUNTY OF NEW YORK: IAS PART 15 
-______--__-__-___-_-------------------- x 
OHRENSTEIN & BROWN, LLP 

Plaintiff, 

- a g a i n s t -  

THE SCHORR ORGAVZZATION, 

3ef  endan t  

- and - 

MANFRIED OHRENS'CEIN,  

Addi . t iona1 Defendant on 

WALTER B. TOLUl3, J.: 

T h i s  action a r i s e s  o u t  o f  a claim for unpaid legal f e e s  a n d  

expenses. By t k l i s  motion, p l a i n t i f f  moves for an o r d e r  pursuant 

to CPLR 2221(e) renewing this court's September 9, 2008 decision 

so as to allow the court to consider documents produced by 

defendant, the S c h o r r  Organization, on March 19, 2009. Plaintiff 

argues that t h e  n e w l y  produced ev idence  d e m o n s t r a t e  that t h e r e  i s  

no merit t o  d e f e n d a n t ' s  counterclaim for overpayment of legal 

fees in t h e  amount of $26,580. 

order d i s m i s s i n g  defendant's counterclaim, and directing the 

Clerk of  t h e  Court t o  enter judqment in favor of plaintiff. 

A l t e r n a t i v e l y ,  plaintiff s e e k s  an  order pursuant t o  CPLR 3025 

granting leave to amend t .he  p o r t i o n  of its answer r e s p o n s i v e  t o  

defendaht's counl:erclaim, and f o r  an order allowing for t h e  

llpon r enewa l ,  plaintiff s e e k s  a n  
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addition of Seymour Schorr as an additional named counterclaim 

defendant pursuant to CPLR 3019(d). 

alternative relief, an order directing defendant to p o s t  a 

security to plaintiff in t h e  amount of $99,480.93, 

order staying trial of the defendant’s counterclaim. 

Plaintiff further seeks,  as 

and for an 

Backsrpund 

B r i e f l y  revisited, plaintiff is a law firm which claims to 

have provided defendant various legal services between 1998 and 

April of 2005. 

incurred a t o t a l  of $469,178.04 in legal fees and expenses, a 

portion of which remai-ned unpaid. 

In particular, plaintiff cl-aims that defendant 

In May, 20’15, defendant’s principal executed a promissory 

note cnnfirming the validity and the amount. of defendant’s 

outstanding o b l i g a t i o n  in the amount of 99,480.93. 

2006, plaintiff moved for summary judgment in lieu of compl.aint 

on the unpaid p r o m i s s o r y  noted. Defendant opposed the motion, 

claiming that the fees charged were excessive and the l e g a l  

representation i-nadequate. Based on these allegations, the 

motion was denied so as to allow for discovery into the validity 

of defendant’s c,laims. 

In October  of 

Note of I s z u e  was filed i.n December 2007, and in May of 

2008, plaintiff moved for summary judgment on the unpaid 

promissory note. This court granted summary judgment on the 

unpaid promissory n o t e ,  and left open for t r i a l  onlv the issue as 
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to whether there was a n y  merit to defendant's c l a i m  that they 

were entitled to $26,580.00 for 'fees overpaid' ( see  decision 

dated September 8, 200R).l The c o u r t  notes t h a t  t h i s  f i g u r e  w a s  

derived f rom d e f e n d a n t ' s  c l a im that t h e y  had p a i d  p l a i n t i f f  

approximately $ 3 7 0 , 0 0 0  i n  legal fees, and n o t  $343,117.12 as 

claimed by p l a i n t i f f .  

The i n s t a n t  motion to renew followed. 

Discussion 

The g e n e r a l  rule under the CPLR is that a motion to renew is 

limited to new '31 additional facts which c o u l d  n o t  have been 

presented t o  the c o u r t  on the. original motion. The cavea t ,  

however, is tha . t  the p a r t y  s e e k i n g  renewal must demonstrate t h a t  

the evidence ei . ther  did not exist or was unknown ( s e e ,  Marwine v.  

KeLler, 1 8 2  AD2tl  4 7 6  [lst Dcpt 1942]), must also present a 

justifiable excuse for n o t  b r i n g i n g  t h e  evidence t o  the court's 

attention on t h e  o r i g i n a l  motion ( C P L R  2221(e) ( 2 )  ( 3 )  ; Mar t in  v .  

T r i b o r o u q h  B ridqe and Tunnel, Authositv, 1.80 A D 2 d  596 [lst Dept 

19921 ) . 
Review of  t h e  papers  s u b m i t t e d  i n  t h e  instant motion warrant 

t h e  g r a n t i n g  of the m o t i o n  to renew. 

In t h e  w e e h  following this court' s decision, defendant., on 

October 18, 200E,  served p l a i n t i f f  w i t h  a Supplemental Summons 

'The court notes, that. contrary to defendant's arguments, 
the claims advanced r a i s i n g  i .ssues of malpractice a n d  excessive 
fees were re jected.  
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advancing  t h r e e  c o u n t e r c l a i m s  f o x  (1) overpayment of  $ 2 6 , 5 8 0 . 0 0 ;  

( 2 )  disgorgemerLt of $ 2 7 0 , 0 0 0  i n  unreasonable f ees ;  and ( 3 )  

i n a d e q u a t e  r e p r e s e n t a t i o n  (Order  t o  Show Cause,  Exhib i . t  6 ) .  Ten 

days l a t e r ,  p l a i n t i f f  responded w i t h  service o f  amendments t o  i t s  

a f f i r m a t i v e  d e f e n s e s ,  a s s e r t i n g  claims of  u n c l e a n  hands, f r a u d ,  

mistake, and e s t o p p e l .  

P l a i n t i f f  deposed Seymour Schorr on October  2 8 ,  2 0 0 8 ,  d u r i n g  

which t i m e  M r .  Schorr t e s t i f i e d  t h a t  t e n  d a y s  a f t e r  having 

p l a i n t i f f  commence t h e  u n d e r l y i n g  l i t i g a t i o n ,  Gardadaa Ho ld inq  

L t d .  v .  H Q ~  derbank F i n a n c i e r e  G l a r i s ,  L t d . ,  ( N e w  York  County 

Index N o .  601070/2000), Mr. Schorr pleaded g u i l t y  t o  t w o  f e l o n y  

c o u n t s  of t a x  f r a u d  and b a n k r u p t c y  f r a u d  ( O r d e r  t o  Show Cause ,  

Exhibits 8 ,  9). MK. Scborr  testified that he d i d  n o t  disc1.ose 

h i s  felony conv.Lction.s t o  p l a i . n t i € f  because he  d i d  n o t  b e l i e v e  i t  

was r e l e v a n t  (&lid Exhibit 8 ) .  

A s  p a r t  o f  t h e  M r .  Schorr’s d e p o s i t i o n ,  p l a i n t i f f  r e q u e s t e d  

p r o d u c t i o n  of copies  of t h e  c h e c k s  supporting d e f e n d a n t ‘ s  c l a i m  

of  t h e  a l l e g e d  :;-;26,580 overpayment o f  l e g a l  fees .  I n  March of  

2 0 0 9 ,  d e f e n d a n t s  produced a l e d g e r  report r e s p o n s i v e  t o  t h i s  

r e q u e s t  which  iridicat-es t h a t  d e f e n d a n t  paid p l a i n t i f f  $343,117.12 

(Order t o  Show Cause,  Exhibit 21, and t h a t  t h e r e  w a s  no 

overpayment  of  $ 2 6 , 5 8 0  as p r e v i o u s l y  c l a imed  (a). 
There a r e  two t h i n g s  t h a t  a r e  e v i d e n t  from t h i s  new1.y 

d i s c o v e r e d  information. F i r s t ,  i t  i s  clear t h a t  p l a i n t i f f  has a 
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very valid excuse f o r  why it: was n o t  b r o u g h t  to this court’s 

attention earlier. Second, and perhaps more significantly, the 

evidence produced by d e f e n d a n t  does not support their claim that 

t.hey overpaid plaintiff $26,850.00 in l e g a l  fees. 

Accordingly, upon renewal. of the underlying motion for 

summary judgment in lieu of complaint, it- is 

ORDERED th3t the decision issued on September 8 ,  2008 is 

upheld to the extent of granting plaintiff an award of summary 

judgment on the executed, and yet u n p a i d ,  promissory note in the 

amount of $99,430.93; and it is further 

ORDERED that the Clerk of Court.  enter judgment in favor of 

the plaintiff; and it is further 

ORDERED that the portion of this court’s September 8, 2008 

decision which di rec ted  a trial on the issue as t o  whether or not 

defendant was e n t i t l e d  t o  $26,580.00 for fees overpaid is, upon 

renewal pursuant to CPLR 2221, reconsidered and dismissed 

inasmuch as the evidence presented by defendant does not support 

the claim advanced. 

The al-ternative relief sought by p l a i n t i f f  is denied as 

moot. 
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This memorandum opinion constitutes the decision and o r d e r  

the Court. 
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