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STJPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW Y O H K :  C,OMMERCIAL DIVISION 

- X  - - - - -  - -  - - - - - - - - - - - - -  - .- - - I _  I - - - - - - - - - .. - - - - - 
ROBECO-SAGE CAPITAL, L. P. , ROBECO-SAGE 
CAPT'YAL INTERNATlONAL, LTD., ROBECO-SAGE 
C A P I T A L  INTERNATIONAL I: I LTD. , ROBECO-SAGE 
'TRITON FUND, L.L.C., RIVER ROAD FUND, L T U . ,  

and OL13 FIELD FUND, L.L.C. , 
ROBECO- SAGE MULTI , STRATEGY FUND, IJ . L . C: . , 

Index N o  
P1 a i r i t  i. f f s , 

G 0 0 12 1 / 0 8 

- aga i 11 s t - 

CITIGROUP ALTERNATIVE INVESTMENTS LLC, 
CORPORATE SPECIAL OPPORTUNITIES LTD., CSO 

LTD. , JOHN IIAVENS, and JOHN PICKET, 
PARTNERS LTD., CSO L'TD. , CSO LTD., CSO US 

Charles Edward Ramos, J.S.C.: 

Motion sequences numbers 002, 003 and 004 a re  consoli d 

f o r  d i s p o s i t i o n .  

This ac t ion  is brought by institutional investors in hedge 

funds for m i s r e p r e s e n t a t i o n s  that allegedly induced plaintiffs 

no t  to redeem t h e i r  shares when t.liey were conternplat ing i t .  

In motion sequence 002 , defendants  Citigroup Alternative 

Irivestrrients L1.C (CAI) and CSO Partners Ltd. (CPL) ( t .ogether ,  CAI 

Defendants)  moves to d i s m i s s  the complaint. for- failure t o  state a 

cl-aim,  f a i l u r e  t.o assert d e r - i v a t i v e  claims , and preemption under 

t h e  Mart in A c t .  . 

.I IJ motion s e q u ~ i i ~ e  003, defendants Corporate Speci a1 

O p p o r t . u n i t i e s  Ltd. , ClSO Ltd. , and CSO US Ltd. ( t h e  ClSO Funds) , 

arid i i i  motion S P ~ L ~ P I ~ P P  004, defendant  John F j i c k e L t  ( t o y e t h e r  w i t h  

t-he CAI I3efendant.s arid the  C S C  Funds, Def f I i & i n t s )  , rriove Lo 

d i  smi-ss ~ k e  coiiipl a i r i t  oin the sainp grounds. 

[* 2 ]



Background’ 

P l a i n t i f f s -  are Cayrnanian and Delaware l i m i t e d  1 lability 

par t -ne r sh ips  arid companies t-hat. i n v e s t  in hedge f u n d s  

The s t r u c t u r - e  of t h e  ClSO Furids c o n s i s t s  of a inaster hedge 

f u n d ,  Corpor-at.e S p e c i a l  Oppor tun i t i e s  L t d .  (t.he Master Fund) , a 

Caymaninn exempted l i m i t e d  l i a b i l i t y  company, and two Cayrnar.iian 

feeder hedge f u n d s ,  CSO Ltd .  , and CIS0 IJS L td .  (together, the CSO 

Funds) . 

Defendant CPL i.s a B r i t i s h  LLC and i s  t h e  CSO Funds’ 

investment a d v i s o r ,  pursuant  t o  an investment management 

agreemcnt.. Defendant John P i c k e t t  was C P L ’ s  CEO a t  t h e  t i m e  that 

the even t s  a t  i s s u e  took p l ace .  He a l s o  served  as t h e  Master 

Fund’s p o r t f o l i o  manager, and w a s  a C i t ig roup  employee. 

Defendant. John Havens w a s  appoin ted  t h e  p r e s i d e n t  and chief 

execu t ive  o f f i c e r  of CAI  i n  Apr i l  2 0 0 7 .  Picketrt: allegedly 

report .ed t o  Haven a t  all r e l e v a n t  t imes .  

Defendant C A I  is CPL’s p a r e n t ,  and i s  a d i v i s i o n  of 

C‘it igroup’  s (’orporate Special Oppor tun i t i e s  investment business 

u n i t  t h a t  was c r e a t e d  i n  2 0 0 4  t o  i n v e s t  i n  t.he Master Fund’s t.wo 

f e e d e r  funds ,  d e f p n d a n t s  CSO and C S O  IJS, on beha l f  of its p r i v a t e  

c l i e n t s .  C i t i g r o u p  owns approximately f ifLeeri t o  twenty percent  

The a1 l e g a t i o n s  set-  for t -h  h e r e i n  a r e  taker1 frorri the 
complaint. , and <are assi..imed t.0 be t r u e  f o r  the purposes of t h i . s  
tnot i o n .  

The pIaint-  iLfs i n  t.he acit.ioris ;ire: Kobeco-Sage C a p i t a l  , 
L. P. , Robeco-Sage C a p i t a l  1nternati .ona1 , L t d .  , Robeco-Sage 
C a p i t a l  1n te rna t . i ona l  11, L t d .  , Kobeco- Sage TriLkoi-1 Fund,  L . L . C .  , 
River- Road h’und, L t d .  , Robeco-Sage Mul t l -S t ra t ;egy  Fund, L . L . C .  , 
arid O l d  F ’ i e ld  Fuiid, L . , . l l . C .  ( t .oqet.her,  P l a i n t i f f s )  , 
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P r o S i e b c r i  deht. w a s  a l r e a d y  tradir-19 below p a r .  

While looking into a way t o  back o u t  of the t r a n s a c t i o n ,  

Picket- t  and CPL a l l q e d l y  concealed thFi t r a n s a c t i o n  from C A I  s 

r i s k  manager-s , w h o  d i scovered  the tr-ade w h e n  tlie MLAs sent. 

P i c k e t t  a l e t t e r  th rea t .en iny  t o  s u e  i f  t.he Mast-er Fund f a i l e d  t o  

fund i L s  s ha rc  of t h e  ProSieheri  loan, or1 Auyusi 2 4 ,  2 0 0 7 .  

Nonet.hel.ess, C A I  d i d  not. r evea l  the t i -ade t o  CSO Funds' 

i n v e s t o r s ,  and cont inued  t.o misrepresent  the f i n a n c i a l  c:onditi.on 

of t h e  C S O  Funds (Complaint,  11 5 0 )  . 

From June t o  December 2 0 0 7 ,  Defendant-s r e p e a t e d l y  provided 

false and misleading  f i n a n c i a l  i n d i c a t o r s  t o  P l a i n t i f f s  i n  f ace -  

to-face arid t e l e p h o n i c  conve r sa t ions ,  i n  addi t i .on t o  provid ing  

specially prepared  r i s k  r e p o r t s .  

According to t h e  complaint ,  on J u l y  1 7 ,  2 0 0 7 ,  R I M ' S  CEO, 

Nathan P e t e r s  , arid another- R I M  investment a n a l y s t  met wi th  

P i c k e t t  i n  London. P i c k e t t  a l l e g e d l y  r ep resen ted  that t h e  Master 

Fund's leve-rage w a s  f o u r  t imes t h e  NAV and that its largest 

p o s i t i o n  r c p r e s e n t e d  o n l y  f i v e  pe rcen t  of t h e  g r o s s  a s s e t s  of t he  

Mast.er Fund (Complaint, 65) . 

T e n  days 1,ater- ,  on 3ul.y 2 7 ,  2 0 0 7 ,  Nathan P e t e r s  spoke t o  C A I  

investment r -e la t - ions  manager, Ramesh Parameswar, who a l l e g e d l y  

s t a t e d  t.h:it t h e  Master Fund was leveraged  f o u r  t-imes t h e  NAV,  arid 

t h a t  PieIcekI: "1.iked 1-1i.s book, " and w a s  s i t t i n g  on t.wcnt.y pcr-ccnt 

imencuinbez.ed rash (c:omplaint_,  11 66) . 

On J u l y  3 1 , 2 0 0 7 , t 1-ie CSO F'unds i s s u e d  a n  exposure r fpor t .  , 

t h a t  did not- reflect t h e  Pr-oSi  eberi i i i v e s t r w n t .  , and  unde r s t a t . ed  
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i t s  l eve rage  a s  f i v e  po in t  f o r t - y - f i v e  NAV.  Defendants a l l e g e d l y  

provided t - h i s  s p e c i a l l y  prepared  r e p o r t  t o  P l a i n t . i f f s  alone , 11-I 

response t o  P l a i n t i f f s '  specific request. f o r  f i n a n c i a l  

i n d i c a t o r s  . 

On August 2, 2 0 0 7 ,  Pararneswar c a l l e d  P e t e r s  t o  provide  

updated f i r ia r ic ia l  i nformaLiori or1 t h e  CSO Funds ,  arid repented t h a t  

t.lley were leveraged  a t  on ly  f i v e  t imes the  NAV, t h a t  i t s  cur 'rent 

cash p o s i t i o n  w a s  twenty percent, arid t h a t  t h e y  were not c l o s e  t o  

any rnar-gin c a l  I B (Cornplaint , 11 67) . ~ c t e r - s  con tac t ed  Par-ameswar 

aga in  f i v e  days l a t - e r ,  and i n q u i r e d  as t.o t he  t.ot.al ret.urii swaps 

u t i l i z e d  t o  provide  t h e  CSO Funds w i t h  l eve rage  and t h e  r e l a t e d  

margin r equ i r emen t s .  Par-ameswar- misrepresented  t h a t  the CSO 

Funds' uncncunhered cash p o s i t i o n  was f i f t e e n  percent  of t h e  NAV. 

In a c t u a I i t y ,  C A I  knew t -hat  the CSO Funds' l i q u i d i k y  w a s  non- 

existel-it, because t h e  CSO Funds could not fund the. ProSieben 

investment without. o b t a i n i n g  outside.  f i n a n c i n g .  

O n  August 2 7 ,  P c t c r s  con tac t ed  Paranieswar, who aga in  

misrepresented  t h e  percentage  of t h e  Master Funds unencumbered 

cash ,  and t.hat, t h e  C S O  Furids was a c t u a l l y  apprec i a t . i ng  i n  va lue  

(Complaint. , 11 7 3 )  . Pararneswar s t a t e d  t.hat 1-10 redeinptions had 

been r ece ived  for the  November 3 0 redenipt i o n  dead1 ir-le , and 

promised t o  provide  P l a i n t i r f s  wi th  a customized t ransparency  

sheet. showing s p e c i f i c  d e t - a i l s  of t h e  Mast.er- Furid' s por t fo l .  i o  

invest1nerit.s . The rriont.hly (:SO Funds  exposure report. (3s of August 

3 1  cdi c i  not inc:lude the ProSicber-i investmciit. , cirid r -epresented that.  

i e v e ~ a q e  w a s  five arld ;A h a l f  t.itw:; t h e  NRV (Coniplair-it,  7 74) . 
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On Sept.(I!mber- 7 , %007, E’laint-if fs’ rr~anager s e l e c t i o n  

committee ( S p l e c t i o n  Committee) met t o  d i s c u s s  whether t o  remain 

inves t ed  o r  t o  r-edeerri tl-ipiJ: i nCeres t s  i n  t-he C : S O  E’unds, 3s of t-lic 

November 3 0 ,  2 0 0 7  dea I ing  d a t e .  Based upon the. a l l e g e d l y  f a l s e  

and misleading fi.riaricia1 i n d i c a t o r s  provided b y  Defendants , t-he 

Select.ioii Commi tt.e_c decided not t o  subrnit a riot.ice of redemption 

by the Septernber 3 0 ,  2 0 0 7  dead l ine  (Septerrtber 3 0  Deadl ine)  . 

On Sept.ernber 1 2 ,  2 0 0 7 ,  Parameswar repcclted t o  Peters t h a t  

t h e  CSO Funds‘ leverage remained i n  t he  f o u r  t o  f i v e  range s i n c e  

October 2 0 0 6 ,  arid t h a t  on ly  one n o t i c e  of redemption had been 

r e c e i v e d .  F u r t h e r ,  he s e n t  P e t e r s  a sp readshee t  p u r p o r t i n g  t.o 

show t-he CSO Funds’ exposure a s  of August 31.’ that d i d  not 

i nc lude  t h e  ProSieben t - rnnsac t ion  (Complaint,  11 7 7 )  . 

P l a i n t i f T s ‘  r e p r e s e n t a t i v e s  followed up a week l a t e r ,  and 

request.ed a meet-ing i n  person  arid by conference c a l l  wit-h 

P i c k e t t ,  on September 1 8 ,  2 0 0 7  (Complaint, 11 7 8 ) .  I n  that 

conver sa t ion ,  Piclcett  a s su red  t h a t  t h e  CSO Funds’ portfolio “had 

no p o t e n t - i a l  blow ups,’’ and t h a t  t h e  c o r p o r a t e  c r e d i t  q u a l i t y  i s  

s t r o n y  across the p o r t f o l i o .  He fur ther-  mis represented  t h a t  t h e  

Master Fund’ s unencumbered cash l e v e l s  remained unchanged from 

t h e  Augus t .  e s t i m a t e  of e igh teen  p e r c e n t ,  a n d  tha t .  he and other 

CPJ,  i n s i d e  investo1:s w e r f  p lanning  t o  i n v e s t  more of their-  own 

rrioriey in L 1-le clso Funds . 

P’urther , P i  ckett a l l e g e d l y  assui-ed P l a i n t i f f s  t h a t  he was 

r~eynti .at . ir iq wi th  Cit igr-oup t.o add an add i t  ionai $ 1 2 0  rnill.iori to 

it: s p r o p r i e t a r y  iiive:;t.ment i n  t h e  CSO b ~ i n d s  . Finally, Pickett .  
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misrepresented that. the i n t e r i i a l  r a t e  of r e t u r n  on Lhe  Master 

Fund’s c u r r e n t  portfolio was twenty- f ive  pc rcen t  . CAI ’ s 

Pax-ameswar- w a s  o1-i the te lephone l i n e  by conference, arid d i , d  not 

object.  t o  o r  corit r -ad ic t  any of ~ i c l c e t t . ’  s repr-esent.at.i.ons 

(Complairit,  7 ‘ 7 8 )  . 

informed Pe ters  by e-mail  t h a t  no addi t . iona1 not  i c e  of redemption 

for- t h e  ClSO Furids had been r ece ived  (Complaint,  11 8 0 )  

T h e  Selcrction Committee m e t  on t h e  evc of t h e  September 3 0  

D e a d l i n e  t o  make a f i n a l  d e c i s i o n  as t o  whet-her t o  redeem t h e i r  

s h a r e s .  They went over a l l  of t h e  f i r i anc ia l  i n d i c a t o r s ,  r e p o r t s  

and r ep resen ta t . i ons  t h a t  w e r e  s p e c i f i c a l l y  made by Defendants t o  

P l a i n t i f f s  concerning t h e  f i n a n c i a l  status of t h e  C S O  Funds‘ 

portfolio over  t h e  p a s t  f e w  months. Based upon a11 of these 

aeprcse r i t a t ions ,  P l a i n t i f f s  made t h e  f i r ia l  d e c i s i o n  not  t o  redeem 

t.helir i n t e r e s t s  by t.he September 3 0  Deadl ine .  

On October 5 ,  2 0 0 7 ,  t-he MLAs sent  ano the r  demand l e t t e r  t o  

t h e  boards of t h e  CSO Funds and Cit- iyroup,  informing them t h a t  

they wou1.d cormenre an a c t i o n  f o r  breach of conLr-act i f  t h e  CSO 

Funds d i d  n o t  honor tlie ProSieben commitment. by Oct.ober 1 9 ,  2 0 0 7 .  

I n  e a r l y  December, the CSO Funds succumbed t o  tlie t h r e a t 3  and 

agreed t.o fund the  a l l o c a t i o n ,  i n  ddditioi-i  t o  paying € 8 0 0 ,  0 0 0  t o  

Share:; i n  t h e  CSO F’unds a r e  riot p u b l i c l y  t.raded arid may noir 
be t r a n s f e r r e d  w i t h o u t  t .heir  conserit . Clonsequent ly, t h e  o n l y  way 
f o r  shareliolt3e1-s Lo sell t h e i r  shar-es i s  t o  tenclcr- thcim tor 
redempt io~i  t o  t h e  (:SO Funds . Shareholder-s a-r-e r equ i r ed  t o  submit 
a riot i r e  of i.e‘t3eiiipt i o n  s i x t y  days i n  advaric:e of one of t.hc: 
yua r - t eu - ly  deal i r ig  days . 
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Subsequent ly’  CPL informed i -nves tors  t h a t  they would r e c e i v e  

t h r e e  cents  on t h e  dollar for t h e i r  investnwr-lk. 

In  Apri l  2 0 0 8  I P l a i n t i f f s  commenced t.liis aut- ion asserttirig 

f i v e  causes of a c t i o n  for Ix-aud and breach of f i d u c i a r y  duty 

against. Defendant-s I p r o f e s s i o n a l  negl igence  a g a i n s t  a l l  

de f enda n t. s except  P i  c Ice t t I 

CAI and CPL I arid f raudul. e n t  inducement. aga ins t  t h e  CSO Funds I 

CAI I CPL arid Pickett . 

ne y 1 i y e 1-1 t r n i  s r e p  r e  s e n t  a t  i o n  aga i xis t 

Discussion 

The CAI: Defendants move t o  d ismiss  t h e  compl,aint i n  t h e  

f i r s t  i n s t a n c e  on the ground t h a t  P l a i n t i f f s  l a c k  s t and ing  t o  

a s s e r t  d i r e c t  c la ims  a g a i n s t  t h e  CSO Funds’ investment  manager 

and i t s  p a r e n t .  They contend that, because P 1 , a i n t i f f s  seek t o  

recover  losses that .  t.he CSO Funds s u f f e r e d  a s  a result of the 

ProSieben t - r a n s a c t i o n ,  the c la ims  must be a s s e r t e d  derivatively 

under a p p l i c a b l e  Caymanian l a w .  

The. CSO Funds a d d i t i o n a l l y  move t o  d i smiss  on the ground 

t.l-iat P l a i n t i f f s  l a c k  s t and ing  t o  pursue d i r e c t  c la ims  under 

Caymanian 1 , a w  f o r  harm a l l e g e d l y  s u f f e r e d  by t h e  CSO Funds, 

~ i a m c l y  Lhe  d e c l i n e  of the v a l u e  i n .  t h e  CSO F u n d s ’  p o r t f o l i o  

c,’ai.ised by rnismanagerrienlr . The CSO Funds  argue tlialr under t h e  

ref  l.ect.ive l o s s  doet r i n e  I an i n d i v i d u a l  act- ion by a sl iarcholdcr 

is baur-ed w h e r i  a wx-c)iig has been s u f f e r e d  by b0t.h t.lic c!orporat.ion 

and t.he shar-eholdcr-. ’ 

P i c k c t t  l a r g e l y  adopts the o the r  tlefe1idant.s’ argument.s, 
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A .  St.andir-ig 

Under t h e  i n t e r n a l  a f f a i r s  doc t . r i ne ,  trhe l a w  of t-he st.at.e of 

incorpora t i -on  ger ie ra l ly  yoverns a p l a i n t i f f '  3 st.aiicIiny t o  a s s e r t  

cla ims invo lv ing  corpora te  goveriiarice (C'PF A c q u  s . Co. v CPF 

Acquis. Co., 255 AD7,d 200, 200 [l"'. D e p L  19381 ; Seyhold v 

Gr-oen ink ,  2007 WI., 737502, *5 [SD NY 200'71 ) , Rlt.houyh P l a i n t i f f s  

d i s p u t e  t.hat i t s  c l a ims  seek r e s o l u t i o n  of i.ssues of corporate 

governance, I-eview of the parties' submissions fr.orri f o re ign  l a w  

experts' demor-istrat.es t h a t  Caymanian l a w ,  and the Engl i sh  l a w  

from which i t  d e r i v e s ,  recognize  t h e  same d i s t i n c t i o n  between a 

shareholder's s t a n d i n g  t.o a s s e r t  d i r e c t  and d e r i v a t j v e  c l a ims  

t h a t  e x i s t  under N e w  York l a w  ( a c c o r d  Duck Corp. v Macro F u n d  

Ltd., 2 9 0  Fed Appx 4 4 1 ,  4 4 3  [2d Cir 20081 ; In re G r a n i t e  

P a r t n e r s ,  L.P., 1 9 4  BR 318, 325 [SD NY 1 9 9 6 1 ) .  

Under Cayrnanian law, a c o r p o r a t i o n  a lone  can sue f o r  harm, 

and an i n d i v i d u a l  s h a r e h o l d e r  has  no s t a n d i n g  t.o b r ing  an a c t i o n  

t.o r -edress  that .  har-m (Meesoii A f f .  , I[![ 1 5 - 2 2 ;  Miles A f f . ,  7 7  4 - 8 ) .  

Underpinning t . h i s  p r i n c i p l e  i s  t.he doctrj .ne of r e f l e c t i v e  l o s s  , 

whereby a s h a r e h o l d e r  i s  prevented  f rom recove r ing  a loss which 

i s  merely I - e f l e c t i v e  of t h e  l o s s  suf fe r -ed  by the c a r p o r a t i o n ,  i r i  

t h e  sense t .hat  the shareholder's l o s s  i s  ineasurc!d by t he  

d iminut ion  of the  value of his sha res  (Id.) , 

T h e  docLrinc of r e f l e c t . i v e  1 . 0 ~ ~  is analogous t o  t h e  

dc r - iva t ive  loss d o c t . r - i n c ! ,  that. i.s adhered t o  i n  N e w  York ( s e e  
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A b r a m s  v D o n a t i ,  66 NY2d 951, 953 [1985] , rearg d e n i e d  G ' I  N Y 2 d  

758 119861 ; H i q y i n s  v N e w  York Stock Exchange, I n c .  , 1 0  Misc 3d 

257, 2 6 4 - 2 7 1  [SUP C ; t ,  NY Cour l ty  20051) . 

Consequently,  because t h e r e  i s  no discex-r-iible cloriflict. 

between New York and Caymanian law with r e spec t  t o  an ind iv idua l  

s h a r e h o l d e r ' s  s t and ing  t o  p u r s u e  claims, New York law/ Lhe law of 

t h e  forum s L a t e  a p p l i e s  ( I n t e r n a l  Bus. Mdchine,s Corp .  v Liberty 

M u t .  I n s .  C o . ,  3 6 3  F3d 1 3 7 ,  1 4 3 - 4 4  [zd Cir- 2 0 0 4 1  ; Stephens v 

National D i s t i l l e r s  & C h e m .  Curp.  , 1996 WL 271789, *1,5 [SD NYI , 

r e a r g  d e n i e d  199G WL 3 8 4 9 2 0  [SD NY] [ i t  i s  p rope r  t o  depa r t  from 

t h e  i n t e r n a l  a f f a i r s  d o c t r i n e  arid apply New York law where t h e r e  

i s  no c o n f l i c t  of l a w  a t  i s s u e ] ) .  

Otherwise,  a c l a im i s  not  d i r e c t  simply because i t  i s  

pleaded t h a t  way. Ra the r ,  c o u r t s  must independent ly  s c r u t i n i z e  

t h e  n a t u r e  of t h e  w r o r - q s  a l l e g e d  i n  the complaint without. regard 

t o  t h e  p l a i n t i f f ' s  des igna t - ion  ( I n  re Granite Partners, L.P., 1 9 4  

BH a t  3 2 5 ,  f i n  9). 

B .  Fraud 

W i t h  r e s p e c t  t o  t h e  claim f o r  f r aud ,  Plaintiffs have 

s t and iny  to directly a s s e r t .  i t  aga ins t  t.hc Defendants .  

PI a i n t . i t f s  a1 1 e y e  t h a t  , whi le  consider i ,ng redeeming t h e i r  

subscr ipt .  i o n  i n  the  CSO Funds , D e f  endant.s f r a u d u l e n t l y  induced 

them t.o retain t .heir- shal-c!s in the  Feeder Ful-lds b y  directly 

communicating mislea.ding inforinat i o n  t o  P l a i n t - i f  f s i n  one--on -one 

nieet.iriqk; and c'onfererice c i a l l s  , t h a t  di.d not iriclutle o t h e r  

~ h a Y P h 0 1 t l e T - S  of tile C'SO FLlIldZ; . 
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Th c‘ i i i  i s r ~ t p  1- E! s P 1-1 t a t. i o 1-1 s w e  re a 1 1 e g e d 1 y I T I ~  dc. o 1-1 a r-iumbe r o f 

occasions , arid i n  r-espon:;e to P l a i n t i f f s ‘  spcc j  f i c  i n q u i r i e s  

concerning t-he C S O  Fund:; ’ l eve rage  a s  a percent.age of the NAV, 

i t s  unencumbered cash reserve and ot.her f i n a n c i a l  indicat.or-s of 

t-he CSO Funds‘ performance. ‘The a l l e g e d  rnislEtac3.i.ng s ta t .cments  

W f Y e  riot. ~ : C i m m U I l i C d t E t d  t.0 other ’  s h a ~ - e h o l d e i ~ s  of t.he CSO Funds , 

to P l a i n t i € f s  a1.onc. 

but 

In a d d i t i o n  t o  o r a l  rn i s representa t . ions  made by P i c k e t t  arid 

by CAI irivestnlent rFtlat ions  m a n a y e r ,  Harnesh P a r a m e s w a r ,  

Defer1dant.s a l l e g e d l y  pr-ovided s p e c i a l l y  p repa red  reports t o  

P l a i n t i f f s  alone, that. falsely r e p r e s e n t e d  t.he CSO Funds‘  

f i r iancial  i n d i c a t o r s .  

P l a i n t i f f s  s u f f i c i e n t l y  a l l e g e  t-l-iat the l o s s  they seek  t o  

redress i s  not  merely d e r i v a t i v e  of a loss t h a t  i s  recoverable t o  

the CSO Funds stemming f r o m  a d iminut ion  i n  t h e  va lue  of its 

portfolio. 

m i s r e p r e s e n t a t i o n s ,  i n s o f a r  a s  Defendants’  t o r t i o u s  behavior 

induced Plaintiffs not t o  redeem at. t h e  i n f l a t e d  NAV l i s t e d  on 

the CSO Funds’ niorithly pe r f  orrnance rep0rt .s .  

If any,  the CSO Funds were arguably b e n e f i t t e d  by the 

F u r t h e r ,  redemptions reduce l i q u i d i t y  of t h e  CSO Funds 

assets arid r a i z c  ].everage (CompI.aint ,  7 7 2 )  . A t  the t i m e  t h a t  

Defeindant s allegedly made t h e  i n i s r e p r e s e n t a t i o n s  , 

did not have l i q u i d  a s s e t s  a v a i l a b l e  t o  fund the ProSieben 

a l lo tment  , LlnlFiss a l t  er-natc  f iriaricirq C O U ~ ~  hc a r r a r ~ ~ e d .  

Coy11 i z an t. t hat 

C S O  Funds’ l i q u i d i t y ,  i.nducing P l a i . n t i f f s  not L.c redeem in] ured 

the Master Fund 

P 1 a i n t. i f f s rt3 ciein p t i on woi.i 1 d f u rt 11 c‘ I reduce t 11 c 
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P l a i n t i f f s  i n  t-he € i r s t  i n s t a n c e ,  and not. t.lie, CSO F u n d s .  

Moreover, the CSO Funds would r i o L  be due any r e l i e f  for t he  

a l l e g e d  1 oss caused by r c 1 i a r i c : e  upon Defendant-s 

communic!at i ons  t l l a t  induced cer-t.air-1 s u b s c r i b e r s  (F'1aint.i. f fs) t o  

r e t a i n  t -heir  s u b s c r i p t i o n  beyond the redeinpt.iori d e a d l i n e  , t h a t  i s  

not  dependent upon a p r i o r  i n j u r y  s u f f e r e d  by t.he CSO Funds and 

would e x i s t  even i f  the ProSiebEtr i  t r a n s a c t i o n  was proper  and 

au tho r i zed  (see Tooley v D o n a l d s o n ,  L u f k i n  6; J e n r e t t c ,  Inc., 845 

A 2 d  1031, 1033, 1030 [Sup C ' t  Del 20041 [in determining  whether a 

c la im is direct o r  d e r i v a t i v e  i n  n a t u r e ,  cour- ts  shou1.d consider. 

who s u f f e r e d  the a l l e y e d  harm, arid who would r e c e j v e  tlie b e n e f i t  

of any recovery  o r  o t h e r  r emedy] ) .  

misleading 

Ra the r ,  on ly  P l a i n t - i f f s ,  t o  whom the allcgedly misleading 

ataternent-s were d i r e c t l y  communicated t o ,  could conce ivably  

r e c e i v e  the bene f i t .  of any recovery  f o r  the ul t - imate  harm that. 

arose ou t  of t h e  reter-it.ion of t h e i r  s u b s c r i p t i o n  beyond the  

redemption dead , l ine ,  that .  flowed t o  P l a i n t i f f s  i n  t h e  f i r s t  

i n s t a n c e ,  measured a s  of the November 3 0  redemption d a t e .  

S i m i l a r l y ,  in ABF C a p i t a l  Mgt. v Askin C a p i t a l  Mgt. (957 F 

Supp 1308, 1328-29 [SD NY 19971) , the cour t  s u s t a i n e d  t-he 

a s s e r l i o n  of ;I direc:t  c la im for f raudulent .  inducement. by 

p la i r i t . i f  f i n v e s t o r s  i n  hedge funds  a g a i n s t  t.he f ur-ids' managers , 

ar i . s inq  out. o f  t - h c i r  misleading statenlent-s conrernj.tiq t - h e i r  

abi  1 i t y  t o  niodel and hptdge s e c u i - i t i e s ,  and t.heir- concealment o f  

poor furid perf or-malice . 

As 11-1 A D F  C a p i i . c i l  Mgt. (Id.) , while :;oiiie of the a11egat.ioris 
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unilerpiririiriy P l a i n i  i f  fs ‘ f r-aud c la im would o b v i o u s l y  be r e l e v a n t  

t o  a de r - iva t ivc  c la im for uorporat-e rnisrr~anayement , P l a i i i t i  f f s  

a l l e g e  suffering 1-iar-in t h a t  i s  n o t  dependent. on a harm t o  the CSO 

Funds. N a r r i e l y ,  P l a i n t i f f s  allege u l t i m a t e  harm f l o w i n g  from t.hc 

mis rep resen ta t i  011s that induced them t o  r e t a i n  t h e i r  s u b s c r i p t - i o n  

i n  t h e  CSC) F u n d s  , at . t . i - ibutable  t o  Defendants  in i a l  eading 

s ta tement-s  eorirer-ning t h c  funds’  lever-aye , l i q u i d i t y  and 

performance , t.liat was directly comnnunicat.ed t o  P l a i n t  i f f  s arid riot 

t o  ot.her shareholders of t h . e  CSO Funds (compare Lee v Marsh  & 

McClennan C o s . ,  1 7  Misc3d 1.3.38[A], *2,6-8 [Sup C t ,  N a s s a u  Count-y 

200‘71 ) . 

T h e  m i s r e p r e s e n t a t i o n s  arid misleading in format ion  Euppl ied 

t o  P l a i n t i f f s  t.hat. caused them to retain their investment  and not 

to redeem t h e i r  shares c o n s t i t u t e s  a f r a u d ,  and not corporate 

mismanagement. (see F r a t e r n i t y  Fund L t d .  v Beacon H i l l  A s s e t  Mqt. 

LLC, 3 7 6  F Supp 2d 385, 4 0 7 ,  f n  133 [ S D  NY 2 0 0 . 5 1 ;  P r i m a V e r a  

Famjllienstifung v A s k i n ,  1 3 0  F‘ Supp 2d 4 5 0 ,  494-35 [SU N Y ]  , 

amended 0 1 - 1  r ecnns id ,  i n  p a r t ,  on othcr  g r o u n d  1 3 7  F Supp 2d 4 3 8 ,  

reopen d e n i e d  2 0 2  FRD 1 1 2  [SD NY 2 0 0 1 1 ;  see a l , s o  Continental I n s .  

Co. v Mercadnnte, 222 AD 181 [ Is t  Dept 192‘71 ) . Conucquent-ly,  

P l a i n t i f f s  have s t a n d i n g  t.o pu r sue  a d i r e c t .  c la im f o r  f r a u d  

a g a i n s t  Defendants t h a t  caused P l a i n t i f f s  t.o r e t a i - n  t h e i r  

s u b s u ~ i i p t i i o r i s  whex-e a c t  i o n  otlierwise would have been t aken  to 

redeern. 

Defendants  a d d i t i o n a l l y  a t t a c k  the c la im f o r  f r a u d  2s being  

“doub ly  der iva t -  ive, ” because the P’-L-oSj eben l o s s c ~ s  were suffered 
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d i . r e c t l y  by  t h e  Mast.er- Fund,  and P la in t - i f  f s  themselves  are d i r e c t  

sha reho lde r s  i r i  t h e  fccder-  f u n d s ,  C S O  L t d .  and C S O  US, '' 

Iiow~?ver , each clef er-idant could be s e p a r a t e 1  y 1 i.able f o r  f I-dud 

h abed .- -. upon eac:h i n d i v i d u a l  3 Icnowing p a r t i c i p a t i o n  t.o d e f r a u d ,  

even i.f ti-iat. p a r t i c i p a t i o n  by i t s e l f  docs not  suffice t.o 

c o n s t i t . u t e  t.lie fraud (P.7udernan v Northern L e a s i n g  Sys., I - n c . ,  10 

NY3d 486, 431 [2008]; K u o  Feny Corp.  v Ma, 248 A D 2 d  1 6 8 ,  168-69 

[PL Deptl , a p p  d i s m i s s e d  92 NY2d 845, app d e n i e d  92 NY 809 

[13981 1 . 

P l a i n t - i f f s  a l l e g e  mis rep resen ta t ions  by C A I  , C P L ,  CPL's CEO, 

P i c k e t t  , arid t.he C S O  Funds. O n  this basis, P l a i n t i f f s  may 

tnair1tai.n f r a u d  clairris a g a i n s t  them. The master f und-feeder fund 

s t r u c t u r e  of t.he CSO Funds i s  not a bar t o  t h e  a s s e r t i o n s  of t h e  

c1ai.m. 

A l t e r n a t i v e l y ,  P l a i n t i f f s  alleye t h a t  CAI coi-npletely 

c o n t r o l l e d  CPIJ and t h e  C S O  Funds and it.s investment  s t r a t e g y .  On 

t h i s  basis, P l a i n t i f f s  a l l e g e  tha t .  C A I  and the Master Furid i s  

I . i a b l e  on an a l t e r  ego t h e o r y ,  arid that .  t h e  c o r p o r a t e  v e i l  of t h e  

feeder funds , t h a t  a r e  merely shell companies , should be p i e rced  

DefendaiiLs c1t.e Lo L a k o n i a  Myt. L t d  v M e r i w e t h c r ,  106 F 
Supp 2d 540, 55.3, 558 [SD NY 20001) , ar-guir iy  that .  t h e  f eede r  
fund-master- furid s t i * u c t u r e  1.s ariother basis t o  d i smis s  
shareholder c l a i m s .  IIowever, at i s s u e  117 L n k o r i i a  Mqt. .r,td w a s  
t h e  a b i l i t y  of hedge furid sha reho lde r s  t o  d i r e c t l y  a s se r t .  R I C O  
c!lairiis aqL>irist dcf endant. -managers in a fr-audulent- scheme t.0 gniii 
c :onC. ro l  of t h e  fund and squeeze out. i n v e s t o r s  for- i n s u f f i c i e n t .  
c!ons i der-i? t i (-)I-1 . M o r  eove r , riot w i tlis t aiidi r i g  t.he coi-.ic: 1 II  s i. on t hat t he 
R I U I  claim:; wcr-e d e r i v a t i v e  I TI nat .ure ,  d ~ i d g e  Scl-lei n d l i n  expres s ly  
s t a t e d  t l i a t  :.;he was not: address ing  the  p l a i r i t i r f '  s st.anding Lo 
dir-ec!t . ly pur-sue st.3t.e It-iw clairns becai.isc t h e  c:oiii-t. 1ac:Jct~d 
si.ip~~1Crnerital. j u r - i sd i c t io r -1  over those c l  aims (Id. at 553 , 558, f r i  
24, 36). 
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In some inst anccs,  the  co rpora t e  re l .a t ions l l ip  between a 

par-ent and i t s  subs id i ,a ry  i s  s u f f i c i e n t l y  c l o s e  a s  t o  j ustify 

p i e r c i n g  t.he c o r p o r a t e  vei. 1 and holding one corporat i. on legally 

accountahle f o r  t.he ac t ior i s  of the  ot.l-ier- (Morris v N e w  York S t a t e  

D e p t .  of T a x a t i o n  a n d  F i n . ,  82 N Y 2 d  135, 3.41 [1993]) . ’  Cour-t-s 

pier.ce t-lie corpol--atc! v e i l  t o  prevent  fraud or other- wrong, o r  

where a parent. dominates and c o n t r o l s  a subsidiar-y (Id. ) . 

NoIr.withsilandi.ng C o m m o n  ownership arid ovei-lapping d i r e c t o r s  

and personnel  a s  between C A I ,  CPL and the Mater Fund, P l a i n t i f f s ’  

a l l e g a t i o n s  of domination do riot e s t a b l i s h  t h a t  t h e i r  conduct 

demonstrates  a virtual abandonment of s e p a r a t e n e s s ,  that C A I  

u t i l i z e d  CPL t o  p e r p e t r a t e  o r  f r a u d ,  o r  o t h e r  in .d ic ia  of alter 

e g o ,  that would j u s t i f y  d i s r e g a r d i n g  t h e i r  s e p a r a t e  c o r p o r a t e  

forrr1s. 

C .  Neyli gen t  Misrepresenta t  i o n  

Under N e w  York l a w ,  a d u t y  t o  speak wi th  c a r e  e x i s t s  when 

t h e  re1a t ionshi .p  of t . 1 1 ~  parties, 

ot .herwise,  i s  such that i.n morals and good conscience t h e  one has 

the r igh t .  to r-cly upon the other for i n f o r i m t i o n  (KimmeZ1 v 

a r i s i n g  out of c o n t r a c t  or  

T h e  cour t  riot.es t h a t  N e w  York law a p p l i e s  t o  the i s s u e  of 
piercc’ing the corporate v e i l ,  because the par-ties‘ b r i e f s  largely 
c . ’ i t e  t o  New Yolrk l a w  on this  issue.  S u c h  “implicd consent.” t o  
iisc N e w  Y o r - k ’ s  l a w  i s  sufficient t.o e s t a b l i s h  choj.ce of l a w  
k ’ I J . j J I i p S  L‘ A l . I d i o  Act . jve L t d .  , 494 F3d 3 ’ 1 8 ,  3136 [ l d  cir- 20071 ) , 

In t-he absericFi of surh irriplied consent , 
a p p l i e d  bccr_.luse i t  i s  C F ’ L ’ s  and t .he C S O  F u n d s ’  stat.? of 
inc!orporat ion (see K l e i n  v C‘AVI A L ? ~ L I ~ s . ,  .rllr., 57 AD3d 376, 377 

Caymaliiar-1 1 aw would have 

[I“ Dept. 20081 ) . 
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SchaeLer, 89 NY2d 2 5 7 ,  2 6 3  [1996]). F u r t h e r ,  i.11 t h e  commercial 

contpxt. , l i a b i  l . i  t.y f o r  neyligent.  misrepresent.at.i.on i s  imposed 

on ly  upon those  pers(3n.s who may have s p e c i a l  r - e l a t  i onsh ips  of 

corifidciice a r i d  t r i . i , g t  w i th  t h e i r  cl i en t - s  , whether the person 

rriakir.iy t h c  t.nisr-epr-eseritat.ic)ii h e l d  o r  appeared t o  1-iold unique or 

special e x p c r t i s e ,  arid whether t h e  speaker  w a s  awa1-e of the use 

t o  which t h e  in fo rma t ion  would be p u t  arid s u p p l i c d  i t .  f o r  t -hat  

purpose (Id. ) . 

P l a i n t i f L s  s u f f i c i e n t - l y  allege a he ightened  d u t y  of care  on 

t h e  p a r t  of CPL and C A I  t o  a c c u r a t e l y  d i s c l o s e  t.he CSO Funds' 

f i n a n c i a l  c o n d i t i o n  on t.he b a s i s  of t h e i r  s u p e r i o r  e x p e r t i s e ,  

unique pos i t . i ons  and knowledge of the CSO Funds '  f i n a n c i a l  

i n d i c a t o r s  , coupled wi th  t h e i r  r e g u l a r  and d i r e c t  communication 

wi th  P l a i n t i f f s  bet.ween A p r i l  ( p r i o r  t o  t h e  ProSieben a l lo tmen t )  

arid September 2 8 ,  2 0 0 7  (subsequent the  ProSieben t r a d e )  , i n  

person and by telephone conference c a l l  

F u r t h e r ,  Defendar1t.s supp l i ed  t h e  m i  a leadi i ig  informat ion  in 

t h e  c'ouI-:;e of t.liese dj.?-ect communications t h a t  were riot made t o  

o t h e r  shareholders , and was not the type of i r i f  orrnat i o n  t h a t  w a s  

g e n e r a l l y  d i s c l o s e d  to i n v e s t o r s  because it .  i s  alleyed1.y 

c o 11 s i de 1: e d p r-o p 7- i c t. r y i ii na t. 11 r e . 

Addi t . i o n a l l y ,  Defendants allegedly made t.lie rnislcadiiig 

st.aternFtnt.s w i t l h  t.hc awareness tha t -  PI a i r i t . i f f s  were us ing  t h e  

i i i f  cxrnat inn i l l  oi--dc!r i o  tnalce an ir-iEoi-rned derision wiiet .hc?r t.n 

rcdeern (:)I- riot i . o  r-edcem (Complaint,  7 7  55-81, 1 1 0 )  . For these  

L ~ ~ S O I I S ,  P l a i r i t i f f s  s u f f i c i e n t l y  a1 legc ci d i r - ec t  c la im for 
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r ieyl iyer i t .  mi,.;~-epr-esentatior-i based upon tihe f ai1ur-e t.o a c c u r a t e l y  

d i s c l o s e  t.he CSO Funds’ f i n a n c i a l  j n d i c a t o r s  . 

MoLeiCmei:, the M a r t i n  Act. i s  riot. a bar- t o  P la in t . I . f f s ’  c l a im.  

T h e  Martin A c t  (General Husiness Law 5 5  352-359) , t .hat  was 

enact-ed t o  pr-nt.ec!t the  publ i r :  from f7 -audu lc .n t  p r a c t i c e s  I 

r e g u l a t e s  t h e  purchase and s a l e  of s e c u r - i t  I es  in “public: 

offerings . . . in o r  f r o m  New York”  (GRIJ  § 352-e [a] ) . 

A s s u r - r i i n y  P l a i n t i f f s ‘  a l l e g a t i o n s  a s  true for t h e  pur-poses of  

thi3 motioii - a s  t.he c o u r t  must a t  t h i s  s t a g e  - because t h e  

s o l i c i t a t i o n  of s u b s c r i p t i o n s  i n  t he .  CSO Funds w a s  riot. confined 

t o  N e w  York bu t  l a r g e l y  took p lace  i n  Cayman I s l a n d s ,  t h e i r  

i n t e r e s t s  do not. relate t o  the s o l i c i t a t i o n  arid purchase of 

seuuu- i t ies  “ w i t h i n  or- from New Yor-k” ( F r a t e m i  ty F u n d  Ltd. v 

Beacon H i f l  Asset: Mgt.., 3 7 6  F Supp 2d 3 8 5 ,  410 [SI:) NY 20051). 

D .  Breach of F iduc ia ry  Duty and P r o f e s s i o n a l  Malprac t ice  

L n  suppor t  of i t s  cause  of a c t i o n  f o r  breach of f i d u c i a r y  

d u t y ,  P l a i n t - i f f 9  a l l e g e  t h a t  Defendants owed a heightened duty 

d i r e c t l y  t o  P l a i n t i f f s  based upon s u p e r i o r  knowledge concerning 

t h e  ProSieben investment and it.s ef fecL on CSO Funds’ f inar ic ia l  

i n d i c a t o i - s ,  that. i.nciclded the  du ty  t o  Etxercisr. v i g i l a n c e  t o  

ensure that. CPL and Pickett i n v e s t e d  i n  accordance wi th  

applicab1.e t.L-;ading 1imit.s arid pr-act ices . 

A s  t.o boll1 c la i i i isf  P l a i n t i f f s  a l l e g e  t.liat. Dcfcridarits 

breached t.hc:ir. d u t i e s  by f , 2 i l l r - i y  t o  t ru t1 i fu l . l y  s t .a t .e  the  

fi Tianrial r:oncIi.t.ion o L  tlie CSC) Funds, failed t o  adequately 

inorii t.ol- C’PL arid P icke t  t a n d  ensure  t h a t  ~ ~ 1 1  t I-ades were executed 
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i n  compliance with  a p p l i c a b l e  t r a d i n g  l i m i t s ,  arid f a i l e d  t o  

d i s c l o s e  that. Picke t - t  v i o l a t e d  in t e rna l .  t r a d i n g  l i n i i t s  

 omplai plaint., 1111 96, 98-99, 102-03) , 

F’urther, w i t h  respect .  t o  the pr-ofes:;ional malpr-actic!c c a u s e  

of  ac t - ion ,  P l  aj .r i t . ifIs a l l e g e  t h a t  Defendant:; owed (3 duty t-o 

p e r f o r - m  p rmtess iona l  services w i t 1 7  ski1 1 , arid t.o erisure tha t  

t r a d e s  w e r c  executed  i n  rornpliance wi.t.11 t-r-ading limits arid 

st ariclards . 

It. i s  wel l - se t . t . l ed  that, claims that .  seek redress f o r  

c o r p o r a t e  mismariagetiient a r e  d e r i v a t i v e  1-12 nature ( C o n  t i ncn ta l  

C a s .  C70. v ~riccwaterhouseCoopcrs, LLP, 57 A D 3 d  411 , 411 [l” 

Dept 2C)I)AI ) . 

Ac:c:ordiriy t o  t.he complaint , Defendants  owed ~3 heightened 

du ty  t o  P l a i n t i f f s  “as i n v e s t o r s  i n  CSO [Funds] , “  t h a t  “ a r o s e  

from pla i . r i t . i f f s ’  e n t . r u s t i n g  a s s e t s  t o  deferidarits f o r  investment , ” 

and t-liat C A I  had an add i t - iona l  duty t o  keep P l a i n t i f f s  accurately 

informed as to it.s rrionitori.11g of r i s k ,  as set. f o r t h  i n  tnarlcetiny 

materials (Complaint ,  17 95-99! 1.07) . However, sucli a dut-y,  i f  

any ,  w a s  owed t.o a l l  sha reho lde r s  of the CSO Funds. Otherwise,  

P l a i n t i f f s  fail t o  allege a d u t y  owed independent  of any duty 

owed t o  t h e  C S O  Funds! theryiselves ( A b r a m s ,  6 6  NY2d at. 9.53) . 

Moi-eover, any loss s u s t a i n e d  by P l a i n , t i f  fs would not steni 

d i r e c t  ly f 1’0tii ne Fendant s i r l ]  ur-i.ous roi--idi.ict , but would be 

d c r i v a L  i ve  of t h e  dc?clil.ie in value  suf f ?x-ed by t.lic C?SO Funds , 01 

w h i  c!h tlie r :ausat ive f a c t o r  was t . 1 ~  f a i l u r e  t o  pi-ope>-1 y imnit(>r  

~ i 9 k  ilrid 0ve~’:3ee t.he investnierit inanaqer - ‘ ,~  i?EO, p i  c k e t . t  , arid t.o 
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p re v e r 1 t 11 i til f rani LI ri (:IC I- t a k 1 rig t he d i s a s t I- o 11 :; P r o  S i c? b e r i  t. r a d  e 

v i o l a t i o n  of p r o f e s s i o n a l  standar.ds and i n t e r n a l  t r a d i n g  1 i m i t . s .  

F i n a l  l.y, t h e  c la im f o r  malprac t ice  i s  redundant , t o  the 

exterit that .  i t  a r i s e s  out  of t.he same s e t  of ope7--at.ive f a c t a ,  

based upon the  saine duty of c a r e  , arid seelciny t.he same re1 i ,ef  a s  

ot.lier claim3 ( U l i c o  C a s .  Co. v Wilson,  iS.lser, Moskowitz, Edeln ian  

& Dicker, 56 A D 3 d  1, 8 L L S t  Dept- 20081). 

Accordingly,  i L  i s  

ORDERED t h a t  the motion t o  dismiss i s  granf.ed,  in part .  arid 

the second and t1iir.d c la ims  are severed arid d i smis sed ,  and the 

rnot.iori i s  o t h e r w i s e  den ied ,  and i t  i s  further 

ORDERED t h a t  de fendan t s  are directed t o  serve an  answer to 

the  complaint. wit .hin 1 0  days a f t e r -  s e r v i c e  of a copy of t-l-iis 

o r d e r  w i t . h  n o t i c e  of entry. 

D a t e d :  J u l y  28, 2009 

ENTER : 

17.S.C I 
'.'W CHARLES E. RAMOS 
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