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SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK: C I V L  TERM: P M T  12 

X 
In the Mattcr of thc Application of 
JACQUELINE HERNANDEZ, 

................................................................. 

Petitioner. 

For a Judgmcnt Pursuant to Article 78 of the 
Civil Practicc Law and Rules, 

against 

Index No. 1 13674/2OOS 
Mot. Submit Date 5/27/2009 
Mot. Seq. No. 001 
Cal. No. - 4 

NEW YORK CITY HOUSING AUTHORITY, DECISION, ORDER, AND 
Respondent. JUDGMENT 

X _____________-_-________________________------------------------- 

For the Petitioner: 
Jacqucline Hernandez, pro SE 
277 Wcst 127'h Street, Apt. 2E 
New York, NY IO027 
(646) 208-2390 

For the Respondent: 
New York City Housing 
By: Nancy M.  liarnct, 0 
250 Broudway, 9 I h  Floor 
New York, NY 10007 
(212) 776-5032 

Papcrs considered in rcvicw of this motion for Articlc 78 relief: 

Papers Numbered 
Noticc of Petition and Attachments 
Verified Answer nnd Attachcd Exhibits 
Rcspondcnt's Memorandum of Law 3 
Rcply Affidavit and Att~ichmcnts 4 

PAUL G. FEINMAN, J.: 

I 
2 

Petitioner Jacqueline Hernandez, proceeding pro se, is a tenant in an apartment owned by 

respondent New York City Housing Authority (NYCHA). She brings this Article 78 procecding 

seeking to annul a June 18, 2008, dctermination by respondent to terminate her tenancy. For the 

reasons which follow, the petition denied as concerns its arguments that the determination was 

arbitrary and capricious, and is respectfully transferred to the Appellate Division, First 

Department, for disposition, pursuant to CPLR 7804(g), as to the argumcnts that the 

deterniination made as a result of a hearing was not supported by substantial evidence. 

Background 
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Petitioner is a rcsident in an apartment owned and operated by respondent New York 

City Housing Authority (NYCHA). Following the February 2,2007 execution of a warrant by 

the New York City Police Department to scarch petitioner’s apartment, and the subsequent 

recovery of crack-cocaine, marijuana, paraphcrnalia and related items (Ver. Ans. Ex. E), 

respondent coiiimenced termination proceedings against her. Initially, the housing manager 

attempted by lettcr to schedule a mecting with petitioner to discuss the possible termination of 

her tenancy, and arter petitioner twice railed lo appear, a letter was sent explaining that her 

records had bccn [orwarded to a different department for review (Ver. Ans. Ex. G, 1). On 

November 26,2007, NYCHA notified petitioner of the charges against her and her hearing date 

(Ver. Ans. 7 23, Ex. J, Notice of Charges). According to the notice, she was charged with non- 

desirability in that she, two of her daughters, and an unrelated man, were found to possess drugs 

with thc intent to scll; that she along with others actcd in a manner injurious to a child; and that 

petitioner’s daughter stole property and possessed that property (Ex. J, Notice of Charges 17 1- 

4). She was also charged with breachng rules and regulations by permitting an unauthorized 

occupaiit to reside in the apartment and failing to refrain or cause others on the premises to 

refrain from illegal activity. (Ex. J, Notice of Charges 1111 5 ,  6). She was also charged with 

chronic rent delinquency loor repeatedly railing to pay rent when due. (Id. 11 7). 

The hearing, which was adjourned several times in order for petitioner to secure an 

attorney, was commenced on February 21, 2008, although petitioner had not found legal 

representation, and aRcr some tcstiinony was adjounied until April 17,2008, at which timc 

petitioner remained unrepresented. (Ver. Ans. Ex. K, Hearing Transcript, at 4, Sj. Some 

evidence was iiitroduccd and the matter was again adjourncd until May 28,2008, at which timc 

petitioner presented her case arid supporting exhibits (Hearing Transcript at 50 et seq.). The 
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transcript shows that the hearing officer questioned pctitioner regarding her unsuccessful 

attempts to find an attorney, and offered suggestions which apparently proved fruitless (Hearing 

Transcript at 6-8; 40-43; 5 1-52). 

The transcript shows that rcspondent produced a copy of petitioner’s lease and New York 

City Housing Authority Occupant’s Affidavit of Income, dated May 8, 2006, showing that the 

only authorized occupants of petitioner’s apartment in 2006 were petitioner, petitioner’s three 

daughtcrs and three grandchildren. Respondent produced a detective who testified about the 

search warrant obtained after the police had received thrcc 91 1 calls about drugs being sold 

horn that location which lead to controlled buys at the location, “which were positive.” (Hearing 

Transcript at 12). He testified that four individuals were arrested and charged, and that two of 

the individuals were petitioner’s daughters (Hearing Transcript at 22). The detcctive testified 

concerning thc drugs and other items recovered (Hearing Transcript at 17-20). Respondent 

presented other evidence, including additional testimony of the detective, to support its other 

charges against petitioner. 

Petitioner presented her evidence on May 28,2008, with the hearing officer asking 

questions to guide her testimony ( Hearing Transcript at 53). She denied that there were drugs 

being sold in her apartment, and explained that one of the mcn arrested was her son-in-law who 

lived upstairs and against whom there was a “vendetta” by the police and NYCHA (Hearing 

Transcript at 53-55). She offered testimony that her two oldest daughters had moved out of the 

apartment (Hearing Transcript at 57-59). She questioned the conclusion by respondent that she 

did not live in the apartment (Hearing Transcript at 59-60). At thc end of all the testimony, the 

hearing officer closed with an explanation of how to appeal an unfavorable decision to the 

Suprenic Court (Hearing Transcript at 62). 
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The hearing officer issued her decision June 6, 200s (Ver. Answer, Ex. Q). She 

sustained most of the charges brought by NYCHA and ruled that it was entitled to terminate 

petitioner’s tenancy. By notice dated June 18,2008, NYCHA approved the hearing officer’s 

decision and disposition, and directed that petitioner’s tenancy be terminated. (Ver. Am., Ex. S, 

D eterm i nation of Status). 

Petitioner timely conmienced her petition pursuant to CPLR Articlc 78, seeking an order 

reversing NY CHA’s determination lo terminate her tenancy. Among her other arguments, she 

offers certain documentary proof lo rebut certain of the findings by the hearing officer, argucs 

that the hearing officer erroneously did not take into consideration that the charges arising from 

thc execution of the search warrant on February 2,2008 against her daughters had been 

dismissed, claims negligence in thc handling of her paperwork by NYCHA by pointing to 

instances where she was told to submit documents that she had already provided, and offcrs 

more to show the vendetta against her son-in-law. 

Respondent submitted its verified answer, including affirmative defcnscs that its 

determination was coiisistent with rational policy to protcct public housing residents; waivcr; 

comports with the standards of proof applicable in civil and criminal proceedings, and failure to 

state a cause of action (Ver. Ans. 17 35-38). It dcscribes its function as a public housing 

authority created by the New York State legislature to provide safe, dccent, and sanitary housing 

lor low-income families in the City of New York, and that i t  is vested with the power to make 

and enforce standards regarding eligibility of the occupants of its apartments. (Ver. Answer at 2, 

citingN.Y. Pub. Hous. Law $Cj 2, 3 [2], 37 [ l ]  [w], 156, and 401). It notes that in order to 

receive Iederal funding, NYCHA must comply with the Unitcd States Housing Act and the 

federal rules and regulations promulgated by the United States Department of Housing and 
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Urban Development. (Ver. Ans. ;It 2, citing 42 U.S.C. 

these requirements upon the occupants of its apartments by incorporating these standards into its 

tenants lease agreements, including petitioner’s lease agreement signed March 8, 200 1. (Ver. 

Ans., Ex. A, Leasc). Tt includes a copy of petitioner’s lease, which requires prior written 

authorization before additional occupants are allowed to reside in the apartment (Lease 7 5 [b]), 

and obligates petitioner as a tenant to not provide accommodations for boarders, and rcquires her 

to cnsure that no one undcr her control will engage in “drug-related criminal activity” (Lease 7 

12 [r]). Respondent also notcs that pursuant to its Termination of Tenancy Procedures, before a 

tenancy may be tcrminated, a hearing must bc conducted before a Rearing Officer. (Ver. Ans. at 

18, Ex. C, Tcrniiiiatioii Procedures 11 6). 

1437 et. seq.). It therelore imposes 

Article 78: Scope of Supreme Court Judicial Review 

Thc scope ofjudicial review of an administrative detemmination under Article 78 is 

strictly limited to tlic resolution of the specific questions found in CPLR 7S03. Pursuant to 

CPLR 7803 (3), the question is “whether a detcrmiiiation was made in violation of lawful 

procedurc, was affected by an error of law or was arbitrary and capricious or an abuse of 

discretion, including abuse of discretion as to the measure or mode of penalty or discipline 

imposed.” I t  is well settled that judicial review of administrative determinations is limited to thc 

grounds invoked by the agency (Matter of Arondy v Board of Ecluc. , 75 NY2d 997 [ 19901). The 

court inay not substitute its judgment for that of the agency’s deterniiiiation but shall decide ii‘ 

the determination can bc supported on any reasonable basis (Maler  of Clancy-Cullen Storuge 

Co. v Board of Elections of the City of New York, 98 AD2d 635,636 [ 1“ Dcpt. 19831). An 

arbitrary action is without sound basis in reason and is generally taken without regard to the facts 

(Mutter of Pell, at 232). Rere, to the extcnt that petitioner argues that the agency irrationally and 
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arbitrarily round against her, and that there was a “vendetta” against her son-in-law who was one 

of those arrested in her apartment, she does not establish her claim. The test of whether a 

decision is arbitrary or capricious is “‘detemincd largely by whether a particular action should 

have been taken or is justified . . . and whethcr the administrative action is without fouiidation in 

fact.’” (Matter of PeZZ v Board of Educ., 34 NY2d 222, 232 [1974]), quoting 1 N.Y. Jur., Adrnin. 

Law, 5 184, p. 609). Here, it cannot be found that NYCHA’s decision was irrational, given its 

niandatc to ensurc the safety of its tenants. Accordingly, the branch oPtlie petition brought 

pursuant to CPLR 7803 (3) is dismissed. 

Howcvcr, the petition also raises the question provided for by CPLR 7803 (4), which is 

“whether a determination made as a result of a hcaring held, and at which evidence was taken, 

pursuant to direction by law is, on the entire record, supported by substantial evidence.” Where 

a matter involves a “substantial evidence” question, the Supreme Court must transfer the entire 

procccding to tlic appellate division for resolution of all issues(see, G & G Shops, hzc v New 

York City Lop Hcl., 193 AD2d 405 [l’t Dept 19931; CPLR 7804 [g]). It is therefore 

ORDERED that the branch of the petition brought pursuant to CPLR 7803 (3) seeking to 

vacate and annul thc dctcnninatioii by respondent of June 18, 2008, to tcrminate petitioner’s 

tenancy, is denied and dismissed, and it is further 

ORDERED that the branch of the petition brought pursuant to CPLR 7803 (4) secking to 

vacate and annul the determination by respondent of June 18,2008, as unsupported by 

substantial evidence at the administrative hearing, is respectfully transferred to the Appellate 

Division, First Department, for disposition, pursuant to CPLR 7804(g) and the Clerk of the Court 

is directed to transfer the file to the Appellate Division, First Department, upon service of a copy 

of this order with notice of entry; and it is further 
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ORDERED that the stay issued by this court on May 6, 2009 in the Housing Court 

matter entitled NYClIA -St. Nicholas Houses v Juckquefirzc Hernundez, 1 0506/2OOg, shall be 

deemed dissolved 30 days aftcr entry of this decision and order and any application for a 

continued stay should bc made to the Appcllate Division, First Department. 

This is the decision and order of the court. The court has mailed courtesy copies to 

T / /  
petitioner and defendant, 

Dated: August 10, 2009 
New York, Ncw York J.S.C. 
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