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The followlng papers, numbered 1 to were read on this motion to/for 

Notice of Motion/ Order to Show Cause - Affidavits - Exhibits ... 
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Upon the foregoing papers, it is ordered thet this motion 
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SUPREME COURT OF THE CITY OF NEW YORK 
COUNlY OF NEW YORK: CIVIL TERM: IAS PAK’I 12 

Appearances: For Plaintiff: For Defendants: 
Borah, Cioldstein, Altschuler, Nahiiis & Goidcl, P.C. 
By: David R. Brody, Esq. 
377 Broadway I50 Broadway 
New York N Y  10013-3993 
(212) 43 1-1300. ext. 608 

Jeffrey S. Ween & Associates 
By: Jeffrey S. Ween, Esq. 

-4 
Papcrs considered on this motion to coinpel access to prcmiseu: 

Order to Show Cause, Annexed Allk. & Exhibits 
Aff. of Scrvicc, Slipillation re Service 
Aff. in Opposition, Annexed Exhibits 
Reply Affirmation, Annexed Exhibits 

.- . ., . -  . 

PAUL G. FEINMAN, ,J.: 

Plaintiff landlord moves for a preliminary insjunction, pursuant lo CPLR 6301 and ‘7 63 1 

to compel defendants (together, tenant) to provide immediate access to tlnc loft space occupied by 

tenant, for thc purpose of determining the location of certain pipes that will span tenant’s loft, 

coiinccting certain plumbing to adjaccnt buildings, and to compel tenant to provide immediate 

acccss to tenant’s loft f‘or the purpose of installing said pipes. 

‘l’cnant occupies a loll in a building that is one of three contiguous buildings purchased by 

landlord in 2004, and is subject to the Loft Law (Multiple Dwelling Law Article 7-C). Tlnc other 

two buildings are classified as Interim Multiple Dwellings, which require lcgalization to obtain a 

cerdificate ol‘ occupaincy as a residential building. Landlord is also lcgalizing, [or residential use, 
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the building which contains thc unit that tenant currently occupies. In order to obtain the 

appropriatc certificate of occupancy, the legalization of the units must bc conipletcd by June 1, 

20 10, piirsuant to the Loft Law. 

Tenant acquired possession of the prcmiscs pursuant lo a two-year commercial lease 

entered into November 1994 with landlord’s predecessor-in-interest. At the expiration of that 

lease, lenant became a inonth-to-month tcnant. 

I n  2005, landlord instituted commercial holdover proceedings against tenant. In the 

answer to thc holdover petition, tenant alleged that she always used the unit as hcr rcsidence, 

with all the landlords’ full howledge and consent, and that the unit was subject to tlic rent 

stabilization laws. 

According to the provisions of the Loft Law, a tenant who used the premiscs as a 

residence betwccn tlic period prior 10 1974, and/or during the April 1, 1980 through Deccmbcr 1 ,  

198 1 window pcriod set forth in the Loft Law, is afforded rent regulation protection. In tlic 

holdover action, tcnant sought, aiid was granted, discovery to deterininc the status of the 

building. I lowevcr, that case has, according to landlord, been abandoned. 

According to paragraph 13 of thc commercial lease entered into by tenant and landlord’s 

predecessor-in-intcrcst, 

13, 
thc demised premises in any emergency at any timc, and, at other 
reasonable times, to cxamine the same and to makc ... 
rcplacements arid iiiiprovernents as Landlord may deem nccessary 
and reasonably desirable io the demised prcniiscs or to any other 
portion of the building ... . ’I’cnant shall permit Landlord to iisc and 
maintain and replace pipes and conduits in arid through the 
demised premiscs and to erect new pipes and conduits therein. 

I .andlord or Landlord’s agcnt shall have the right ... to enter 
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Jmdlord alleges that it has been attempting to gain access to tenant's unit since 

September, 2008, but that tenant has rcfuscd access. Tenant maintains that she has not rcfuscd 

access, but asserts that thc construction in the buildings has filled the loft with dust and debris, 

and that to perinit landlord to continue with such construction would rcsult in physical h a m  to 

her, due to such dust and debris. Tenant also states that the construction work has dcstroyed her 

fashion dcsign business, because slic maintains much of her iiiventory of fabric in the loft. 

'T'cnant further asserts that the typc of heating and cooling systems contemplated by the acccss 

landlord is sccliing is not necessary to obtain legalization of the buildings. 

A preliminary in-junction is a drastic remedy which should only be graiitcd where the 

movant has deiiioiistrated a clcar legal right to the relief demanded based upon tlic undisputed 

facts. ,Scotto v Mei, 2 19 AD2d 18 1, 182 ( lst  Dcpt 1996). To be entitled to a preliminary 

injunction, the movant must show a probability of success, the danger of irrcparable injury in the 

abscncc of an injunction, and a balancc of the equities in its favor. Aetnct lns. C'o. v C'~p~~sso, 75 

NY2d 860, 862 ( 1  990). 

Imdlord meets the first test to be entitled to a preliminary injunction, that of 

deinoiistrating a probability of succcss. As the Court said in Huron Associutes, LLC.' v 210 E m t  

86"' Stroe/ C'orp. (18 A113d 23 I ~ 23 1 11" Ikp t  ZOOS]), in analyzing a similar lease provision: 

I n  pertinent part, article 13 of thc subject commercial leasc 
gives landlord the right to enter tenant's prcmises 'to make such 
repairs, replacements or improvements as [landlord] inay deem 
necessary and reasonably desirablc to any porlion of'the building or 
which [landlord] may elect to perform, in the premises, following 
Tenant's failure to make repairs or perform any work which Tciiant 
is obligated to perl'orm under this lease.' We h i d  no basis on 
which to disturb the trial court's fiiiding that this provision gives 
landlord a right of access to make any building improvements it 
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reasonably deems desirable, and is not limited to such access as is 
necessary to perl‘orni work that tenant itsclf was obligated to 
perform. 

Further, a similar result was found in 1500 Broudwny (‘hili (-‘ompnny, Znc. v Z~ipco 1500 

lnvestment, L. I). (2.59 hD2d 2.57 11’‘ Dept 19991), in which the Court permitted a landlord, 

pursuant to a similar commercial lease provision, to gain access to install a sprinkler system i i i  

the tenant’s premises. 

Thc law cited in opposition by teiiaiit deals with rights and obligations of landlords and 

tcnants who are already subject to rent regulation, which, despite tenant’s assertions, is not tlnc 

case at bar. ‘Ihc only docunicntation concerning tlie building indicates that it is an Interim 

Multiplc Dwelling, awaiting legalization. 

“Irreparable hjury,” thc second requirement that must be proved to allow for a 

preliminary injunction, is dcfined as “a continuing harm resulting in substantial prc.judice caused 

by the acts sought to restrained if permitted to continue pendenlu lite ... . [W]here iiisjutictivc 

relicf is granted, it is to be molded to fit the circuinstaiices so as to preserve the slcitus quo to tlic 

extent possible [internal citations omittcd] .” Societe Anonyme Bekgc 11 ’Exploitufion de lu 

Nmigntion Aerienne (Suhenir) v Feller, 1 I2 AD2d 837, 840 (1” Dept 1985). 

In the instant casc, the legdimtion inust bc completed by June 1 of ncxt year, less than a 

year away, and landlord would bc irreparably harnied if it could not complete tlie legalization 

proccss it has already commenced. However, at this juncture, to preserve tlie status quo until a 

fiill licaring on the inerits of a permanent injunction, it would only be necessary to compel access 

to tcnant’s unil to determine the location 01‘ the eventual pipcs. Furthennore, tenant has asserted 

that slic is not denying access, so this would not permanently intel-fcrc with tenant’s rights. 
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Tlic f’inal requirement to granting a preliminary injunction is the balancing of tlic equities 

bctwccn thc partjcs. Hmxrh v Pennsylvcrniu Terminal R e d  Ekiaic C’cirp., 26 NY2d 77 (1 970). 

Although tenant allcgcs that the dust and debris are causing physical harm, and that the 

r-cmodcling inay daniagc her premises, such inconvenience is the normal result of any 

remodeling, and tenant would have rccoursc to other rcmcdics, otlicr than halting the legalization 

of the buildings, to rectify any such alleged injuries. The equities are balanced in favor of thc 

legali Lation of the buildings, which would provide ccrtifrcates of occupancy [or residential use 

for all tenants. 

Tenant’s arguiiient that landlord does not have to install the healing and cooling system 

proposed in order to complete the lcgalization process is unavailing. Tenant has citcd no law o r  

precedent that permits a tenant to determine the nature of the improvcmcnts that a landlord 

undertakes. Accordingly, it is 

OlII)KlIR13 that defendants Roman Keflay and Roman Keflay, Inc., their agents, 

servants, employees and all other persons acting undcr the jurisdiction, supervision and/or 

direction of dcfcndants, arc enjoined and restrained, during the pendency of this action, from 

doing or suffering to bc done, directly or through any attorney, agent, servant, employee or other 

pcrson undcr tlic supervision of control of defendcants or otherwise, any of the following acts: 

Denying access to the fifth floor at 484 Broadway lor purposes oi‘perinitting plaintiff 

and/or its contractors to dctcrinine the locatio11 o l  certain pipes that will span the defendants’ loft 

connecting certain plumbing in 486 Broadway to a cooling tower atop 482 Broadway; and it is 

fui-thcr 

ORDERED that the undertaking is fixcd in the sum of $7S,000.00 conditioncd that the 
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plaintil'f, ir it is h a l l y  deteriiiined that it was not entitled to an injunction, will pay to thc 

defendants, I<ornan K e k y  and Roinan Ketlay, Tnc., all damages and costs which rnuy be 

siistained by reason of this injunction; and it is further 

OK13ERRD that all parties shall appear for a preliminary confcrence on October 7, 2000 

at 2: IS p.m. i n  Part 12, Room 212, 60 C'entrc Strcct, Ncw York, NY 10007. 

Dated: Auglist 10, 2009 
5. S . c: . 

I- 
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