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SLJPIIEMF C’OUR‘T 01; THE STATE OF NEW Y0R.K 
C‘OUN‘I’Y 01: Nk;W Y O M :  C‘IVII, ‘I’URM: PAR’I’ 12 

In the Matter of the Application of 
TANYA ALEJANDRO, 

X ................................................................. 

Petitioner. 

Index Number 
Mot. Subinit Date 5/6/09 
Mot. Seq. No. 001 
Gal. No. - 3 

4000 5 2/0 c) 

For a dudgmcnt l’ursuant to Article 78 of the 
Civil Practice Law and Rules, 

DECISION & ORDER 

For the  Petitioner: 

‘l’m1ya Alcj andl-o, pro  SI’ 
450 I-. I hO”’ Street 
Apt. I3R 
Broils N Y  10456 

For the Respondcnt: 

Sorigya M. Kaloynnidcs, Esq. 
Acting Gcncrd Counsel 
L3y: Jnseph Fiisco, Esq. 
250 Broadway, oLl’ r:i. 

(7 I X)  203 - 4 I05 New York NY I0007 
(212) 776 - so10 

P a p s  considcrcd in  rcvicw ofthis pctition pursuant to Article 78: 

Pnpcrs 
Not ice or I’e til.ioii and t’e t i  lion 
Verified Answer 

Numbered 
I 
2 

I<espondcnt’s Mumornndum of‘ Law in Support 3 

-. . . . .. __ ... . . . ~ . - . . -  

PAUL G. FEINMAN, ,I.: 

Petitioner Tanya Ale-jandro, tenant of an apai-tmcnt owned by respondent New York City 

Iiousing Authority (NYCI IA), brings this Article 78 proceeding seeking to annul rcspondcnt’s 

September 10, 2008, deterniination to terminate her tenancy. For thc rcasons which follow, the 

pctition dciiicd as concerns its arguments that the determinatioii was arbitrary and capricious, 

and is respectfully transferred to the Appellale Division, First Department, for disposition, 

pursuant to CPLR 7804(g), as to the arguments that thc detcrniination made as a result of a 

hearing was not supported by substantial evidence 
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Bnckgro und 

According to h e  verified answer, upon learning that thc New York City Police 

Departnient (N  Y Pl l )  had twice executed search warrants in petitioner's apartment for drug- 

rclated reasons, the manager ol' the NYCHA development in which petitioncr I ives ini'orriied her, 

by letters datcd December 14, 2007 and January 4, 2008, that terniiiiation of her lease was bcing 

considered aiid proposed that they nicct to discuss the situation. (Vcrified Answer 11 18; Ex. D, 

Dcc. 14, 2007, Jan. 4, 2008 Letters to Pctitioner). When petitioner failed to appear or seek 

reschcduljiig, management sent a third Icttcr, undated, inl'orniing pctitioner that her record would 

be l'orwarded to another dcpartment for a hearing. (Veriiied Answer, Ex. E), 

By notice datcd May 13, 2008, petitioner was informed by the NYCHA law dcpartment 

that a hcaring would be held on Junc 12, 2008, coiicerniiig the chargcs against her (Verified 

Answer Ex. F, Noticc and Specifications). As set forth in the document, the general charges 

against petitioner were (1 ) nnn-desirability, (2) brcach of rules and regulations, and (3) clxonic 

rcnt delinquency. 

other things allcgcd that petitioner, eithcr alone or in concert with unauthorized occupants or 

Morc spccifically, as to the claim of non-desirability, thc document aiiioiig 

gucsts idcntified as her sister, her husband, and her sister's boyfricnd, unlawl'dly posscsscd and 

sold or attciiiptcd to sell crack cocai iic and marijuana, possessed drug paraphernalia, a handgun, 

rimmunition, and cash. (/d. at 17 1-6). In support of the breach ol'rules and rcgulations charge, it 

was clainicd that petitioner violated ccrtain provisions of her leasc by allowing her husband, her 

sister, and her sistcr's boyfriend, and livc in the apartment without obtaining prior written 

. . I 

1 'I'hc rcrit delinquency charge was not upheld by tlic I lcaring Officer and is not an issue in this 
petition (see, Verificd Answer, Ex. T, Housing Authority Decision, Aug. 25, 2008, at 3 [ c'.I 1 . 0 .  
1 lincs]). 
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consent from manageiment as required (fd at 7 7). She also l‘ailcd to stop other persons in the 

aparlrnent from engaging in illegal or undesirable aclivity. (Id. at 7 8). 

After several adjournments during which a guardian ud litem was appoinled to represent 

petitioncr, the hearing was conducted on August 7, 2007 bef‘ore a I-lousing Authority Hearing 

Officcr. (Verified Answer Ex. G, Hearing Transcript at 27). ‘The guardian ad lilcm on behalf of 

petitioner entered a general deiiial of the charges. (Verified Answer, Ex. ci, 1 Tearing ‘l’rans. at 

20). l’hc Housing Authority produced evidcnce and testimony in support its claims of 

petitioner’s non-desirability and breach of rules and regulations. It l k t  pointed to several 

provisioiw of petitioner’s lease agreement setting forth her obligations as a tenant including to 

“act in a maimer which will not disturb other residents’ peaceful enjoyment of their 

accomiiiodations and will be conducive to maintaining the project in a decent, safe and smitaiy 

condition”; lo “assure that thc Tenant, any member of the household, a guest, or another person 

undcr the Tcriant’s control, shall not engage in . . . criminal activity that threatens the health, 

sa f ty ,  or right to peaceful eii.joyment of the Duvelopiiicnt by olhcr residents or by thc 

1,andlord’s employees,” and to “assure that the Tenant, any mcmber of the household, a gucst, or 

anotlier person under the Tenant’s control, shall not engage in , , . violent or drug-rclated criniinal 

activity on or ofl‘ the Ixased Premises or the Development.. . .” (Verified Answer, Ex. A, Lease 

at?[ 12 Iql, [r] LiI arid [iil). 

l’he Housing Authority called as a witness one of the NYPD narcotics investigators who 

was pad ol‘tlie tcam that executed search warrants at petitioner’s apartment on March 15, 2006 

and May 9, 2006. (Verified Answer, Ex. G, Hcaring Transcript at 37, el .rey ). The dctective 

tectified that the first search warrant was executed after the police had conducted multiple 

controlled buys using confidential infomiants insidc petitioner’s apartment. (Hearing Trans. at 
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39). This resultcd in the arrest o f  petitioner’s sistcr, pelitioner’s then husband, and the sistcr’s 

boyfricnd, who were all charged with criminal possession of a control Icd substance and uiilawful 

posscssion of inarijuaiia (Verified Answer, Ex. M, Bronx County Criminal Complaint). ‘I’he 

Housing Authority also introduced the NYPD Property C‘lcrk’s Jnvoices, dated March 1 5 ,  2006, 

which indicate that during the search o l  petitioner’s apartment police recovcrcd 3 5 ziplock bags 

of crack cocaine, sevcn Tiplock bags of marijuana, drug paraphernalia, and $463.00 in cash. 

(VerGed Answer, Ex. K, NYPD Property Clerk’s Invoices). An NYPD Substancc Analysis 

Report showing positive test results of these materials for cocaine arid mari.juana was also 

providcd, (Vcrified Answer, Ex. l,, NYPD Substancc Analysis Report). 

‘I’he Housing Authority also produccd cvidence aiid testimony related to tlic execution of 

a second search warrant at petilioncr’s premises on May 9, 2006 where, in addition lo cash and 

illegal dnigs, police recovered a .357 caliber handgun and ammunition. (Verified Answer, Ex. N, 

N Y  P11 Property Clerk’s Invoices). During the execution of this search warrant, petitioner, hcr 

sister, niid the boyfriend were arrested and chargcd with criminal possession of a controlled 

substance, criminally using drug paraphernalia, criminal possession of a weapon, unlawiill 

possession of marijuana, and cndangering thc welfare of a child. (Verified Answer, Ex. Q, I h n x  

County Criminal Complaint). Thc NYPD Property Clerk’s Iiivoiccs and NYPD Substance 

Analysis Report pertaining to the arrests from this search warrant (Verilied Answcr, Ex. N, 0), 

werc produced for thc hcaring, as well as an NYPD Firearm Examination Rcport, dated May 1 1 ,  

2006, showing that thc firearm aiid ammunition tested opcrahle. (Verificd Answer, Ex. I?). 

Furtliermore, the Housing Authorily pointcd to a third search warrant executed at 

petitioncr’s apartmelit on January 18, 2008. The Housing Authority produced a Criiiiiiial 

Complaint from Bronx Supreme Court dated January 19, 2008, showing that petitioner was 
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arrcstcd the previous day with two other individuals for criminal possession and unlawful 

possession of marijuana. (Verified Answer, Ex. S ) .  The complaint states that police found 

petitioner alone in tlic front bedroom where they also collcctcd a bag oPa “dried grccn leafy 

substance with a distinctive odor.” (Id.) Two other defendants were found in the rear bedroom 

along with twenty-one bags containing 01- the same substLmcc on top of a chair, two largc hags 01‘ 

the substance on the window sill. and 50 cmpty clear and 100 stamped with "Superman" ziplock 

bags iiisidc tlic rcal- bedroom dresser drawer. (Id.)  

With regard to the breach of rules and regulations claim, thc Housing Authority first 

submitted copies of pclitioticr’s most recent lease. (Verificd Answcr, Ex. A, Lease). Undcr thc 

lease agreement, petitioncr and her three children werc thc only individuals authorizcd to occupy 

the aparlment. (Lease at 11 S [h]). Furlhemiore, the lease obligates petitioner, “[nJot to provide 

accoinmodalions for hoarders or lodgers.” (Lease at 7 12 [b]). To eiisure compliance with this 

limitation, the lease requires petitioner to furnish upon rcquest of the Housing Authority 

sufficient information describing the income, identity and composition of‘the tenant’s liousehold. 

(Txase at 7 7). The Housing Authority submitted copies of petitioner’s most rccent filings in 

response to thcse requirements, an Affidavit of Income and a Tenant Data Summary, which list 

petitioner and her three children as t l x  sole occupants of tlic apartment. (Verified Answcr, Ex. 

B). Howcvcr, the Housing Authority pointed lo certain of the cvidence obtained from thc search 

warrant executions, showing that the police found thc boyfriend’s checkbook with pelitioner’s 

address on thc checks, numerous lcttcrs a d  bills addressed to him, the sister, and the pelilioner’s 

husband, all at petitioner’s apartment, and two sets of keys to thc front door of petitioner’s 

apartnicnt, one ol‘which was in tlie husband’s pockd. (Vcrified Answer, Ex. N, NYPD Propcrty 

Clerk’s Tnvoiccs). 
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At the hearing, petitioner ollered testiniony in her defense (Verificd Answcr Ex. G, 

Transcript at 72 e/ sey. ) . 2  As rclated to the Housing Authority’s chargcs of non-desirability 

based on allegcd illcgal conduct occurring in pctitioiier’s apartment, petitioner testificd that she 

was not awarc that the three other adults wcrc possibly selling drugs or that anyone possessed a 

tircarm in the apartment bccause in 2006 she was “in bed rcst’’ and her bedroom and the 

bathroom across thc hall were the only parts of the apartmcnt where she ever went. (Veriiied 

Answer, Ex. G, Trans. at 102). Petitioner testified that she was pregnant and preparing to 

undcrgo her fourth C-section and had been told by hcr doctor not to get out o l  bed. (Id. at 80). 

licgarding the January 18, 2008, search warrant execution, pctitioner testified that she was 

unaware that ;I guest staying with her that wcekcnd possessed marijuana because she was again 

“on full bed rest” in preparation for her fifth c-section taking place in February ol2008. (Id.  at 

104). Shc testified this guest did iiol sell drugs and those he posscssed were for his personal use, 

noting he “smokes a lot” olmarijuuia. (Id. at 102). Petitioner stated that she was aware that he 

sniolied marijuana in her apartment but emphasizcd that he did not sell drugs and she “didn’t like 

it.” (hf. at 8s). I Ier tcstiniony arid evidciicc later submitted to the Hearing Ollicer showed that 

there was hope that a plea could be arranged and the charges dropped against her as to that 

incident (Ver ikd  Answer, Ex. S, Aug. 14,2009 Letter to I Icaring Officer). 

Regarding the Housing Authority’s chargcs that pctitioncr breached certain rules and 

rcgulations by allowing unauthorized individuals to reside in thc apartrncnt, petitioner concedes 

that she permitted her sister, sister’s boyfriend, and her sistcr’s six-year-old daughter lo stay in 

2 During the hearing, petitioner’s guardian ud liluin first testilied on behalf of petitioner, 
periodically consulting pctitioncr on ccrtain questions. Then, petitioner testified herself. For 
puiposcs or this decision, all such testimony will bc rcfcrrcd to as petitioner’s. 
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the apartrncnt until they could find a place of their own (Id. at 74). Petitioner also concedes that 

she never sought or obtained written permission froin IHousing Authority inaiiagcmcnt for her 

sister, her sister’s boyfricnd, or her husband to livc in the apartment as rcquircd. (Id. at 95). Shc 

testified that after the h s t  search warrant was executed and the drug activity was revealed, 

bccause petitioner worried about her young niece, she gave her sister 30 days to h d  a new 

apaimicnt or go to ;1 shelter on tlic condition that hcr sister and her sister’s boyfriend sworc thal 

they would not bring any illegal activitics into the apartment. (Id at 106). After the second 

search warraiit was executed at the apartment on May 9, petitioner clainis she again told her 

sister that she had to leave the apartnicnt and move to a shelter. (Id at 85). Petitioner testified 

that hcr sister subsequently moved into a shelter and then into another apartment with her 

boyfriend, and thus neither of them currently reside with petitioner. (Id. at 91). In addition, 

petitioner claims that her now ex-husband has not livcd in the apartment since November 2007 

when petitioncr kicked him out following a domestic violence incident whcre he allegedly tried 

to  kill her. ( I d  at 92). Petitioner admits that the man arrested with her at her apartment in 

January of 2008 was hcr guest at the time, but claims he was staying only that wcckcnd and did 

not livc there. (Id at 101). ‘I’hus, petitioner asserts that no unauthorized individuals rcsidc at the 

apartment and she is now thc sole occupant of the apartment, hcr children having bccn removed. 

(Id.). 

The Ilcxing Ollicer issued a decision on September 10, 2008 approving llie Housing 

Authority’s determination to tcrminate pctitioner’s teiiancy (Verified Answer, Ex. T, Housing 

Authority Decision, dated Aug. 25, ZOOS). The decision stated that “thc credible testimony and 

evidence presented at this hearing show that the tenant relinquished control of hcr apartment 

during the period that tlic two search warrants were executed i n  thc subject apartment.” (Id.  tit 3). 
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Kvcn acknowledging petitioner’s hcalth difficulties, the Hearing Officer dcclarcd petitioner to 

have been on notice that illcgal activities were taking placc in her aparhent  after the first search 

warrant was executed but that she frtiled to take reasonable stcps to exclude individuals from her 

apartment and allowed them to continue to reside as unauthorized occupants. (Id. ). ‘Ihc I lcaring 

OlGcer noted that “[aJs a lcascholder the tenant is requircd to have dominion and control orher 

apartment and has an obligation to ensure that all members of her household and guests do not 

engage in any illegal or drug rclated activities in the subject premises,” (/d. at 4). In conclusion, 

the Hearing Officer declared that “courts support a disposition of termination lor the dnig related 

acts of occupanls or guest even where the leiiaiit claims they are innoceiit and did not hiow 

about the drug related activitics.” (Id. citing Department qf IIozrsing mu’ IJrhan Devclopnwnt 11 

Ruukcr, 535 US 125 [20021). 

Petitioner timely filcd a Notice of Pctition and Verified Pctition pursuant to Artjclc 78 or 

the CPLR requesting that this court reverse respondent’s Septeinber 1 0, 2008 determination. In 

support o l  this rcqucst, petitioner geiierally denies the allegations relied upon by Housing 

Authority in determining to terminate her tcnancy, arid sets forth thrce specific argurncnts. In 

her first argumcnt, petitioner asscrts that all charges stcrnming from her past arrests will be 

dismissed. (Verilied Petition at 1). Second, she avers that the individuals who have bcen 

convicted with any crimes associated with her apartment no longer residc there. (Id.). Third, 

noting that she was “on I her] 4Ih surgery and was on bed rest at the tjmc,” petitioner argues that 

she was not aware of any wrongdoing and should not be held responsible for thc actions of 

peoplc that she could not control. (Id.). 

Dhcussioiz 

CPLR 7803 sets statutory constraints to the nature of judicial rcvicw of a decision madc 
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by an administrative agency such as the Housing Authority by exprcssly identifying what 

questions may bc presentcd before a court in an Article 78 proceeding. Inasmuch as thc instant 

proceeding was liled using a form provided by the pro se office at 60 Centre Street, thc court 

will afford the petitioner the bcncfit ofthe doubt and assume that it raiscs a challenge both 

pursuant to C‘PLR 7803 (3 j mid (4). 

IJnder C‘PLR 7803 (3), the relevant question herc is “~w]hethcr a determination was made 

in violation of lawful procedure, was affected by error of law or was arbitrary and capricious or 

an abusc oi’discretion, including abusc of discretion as to the nieasurc or mode ofpeiialty or 

discipline imposed..” “ln deciding whether an agency’s determination was arbitrary, capricious, 

or an abuse of discretion, courts are limited to an assessment of whether a rational basis exists 

for the administrative determination, ‘without disturbing underlying factual determinations.’” 

(Gill v HL’rnandez, 22 Misc 3d 390, 394 [Sup C‘t N Y  Counly 20081 citing IIeintz v Brown, 80 

NY2d 998, 100 1 11 9921 j. 

“A rational or reasonable basis lor the agcncy’s determination exists il- there is cvidcnce 

in the record to supports its conclusion.” (Gill, 22 Misc at 394, citing S‘c~~e11 v New Y w k ,  1x2. 

AD2d 469,473 11’‘ Dept I9921). In other words, “where from the evidence either of two 

conflicting inferences may drawn, the duty of weighing the evidciice and inaking thc choice rests 

solely upon the administrative agency.” (Lohmunn v Members oj.the Bd oj’lhe N. I: City HOU.~. 

Auth., 291 AD2d 288 [ I “  Dept2002]). In this analysis, judicial review is limited solely to tlic 

grounds invoked by t tic agency. (see, Scherbyn v Wliyne-Finger Lakes Bd. of C’oop. Educ. Servs., 

77 NY2d 753, 758 [1W1 1). Judicial revicw of an administrative determination is so ddkrential 

that courts have said the administrative determination “must be upheld unless it ‘shocks the 
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judicial conscience and, thcreforc, constitutes an abuse of discretion as a matter of law."' (Muycs 

v Hernandez, I7 Misc 3d 1 140[A], 2007 NY Slip Op 52351 [U], "4 [Sup. C't. NY County 20071 

citing Fecrthersfonc v Frunco, 95 NY2d 550, 554 [20001). 

I Iere, the lease agreement clearly sets forth standards to which pctitioner as a tenant is 

rcquired to adhere, and respondent provided copious evidence of peti tioner's rcpcated hilure to 

abidc by the lease's terms. Illcgal drugs, a firearm, and aniinunition wcre i'ound in hcr apartment 

while several children wcrc living there. (Sce, Gihson v Bluckbzane, 201 AD2d 379, 380 [ l "  

13ept 19941 [holding that iise of a tenant's apartment to facilitate drug activity, especially when a 

wcapon is present, represents a danger to thc health and safety of the other tenants living in Ihc 

sainc housing coniiiiunity]). A claim of non-desirability may be based upon thc conduct of 

cither the tenant or another person occupying tenant's apartment, including conduct involving 

the salc of drugs inside the apartment by an unauthorized occupant. (Blclncn v Popolizio, 190 

A112d 554 [ 1'' Dept 19931). Non-dcsirability has becii held to not dcpcnd on whethcr pctitioner 

knew that drugs were being storcd and sold from her apartnicnt. (L5'attrrwhife v Hernandez, 16 

Al)?d I3 1 ,  13 1 11" Dept 20051; see Woody v Franco, 260 AD2d 186 11" Dcpt 19991 

[dctcrmination of iion-desirability bascd upon sale of drugs inside tenant's apartment by hcr son 

upheld dcspitc her claim that shc was unaware drugs were bcing sold and irrespcctive 01 whethcr 

or not her son had pcrnianenlly left the apartment]). In addition, a Housing Authority decision lo 

terminatc a lease has bcen upheld whcre the tenant allowed an unauthorized occupant to reside in 

tlic apartment. ( G l o v c ~  11 Finkel, 278 AD2d 14 11" Dcpt ZOOO]). 

It is not i'or this court to substitute what it might have done were it tlic trier 0115ict in thc 

iirst instance. 'I'hc court's role is limited to detcrrnining whethcr thcre is any reasoliable basis to 
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support NYCXIA’s determination and action. Here, although pctitioner testilied that she has 

turned a iiew leaf and seeks to abide by the rules, it cannot be found that N Y  C‘HA lacks a 

rational basis for detcrrnining that petitioncr’s tenancy should bc terminated. It docs not shock 

the judicial coiisciencc that the Housing Authority determined that petitioner’s tenancy should be 

terminated.. Therefore, branch of the petition which can bc rcad as being brought piirsuaiit to 

CPLR 7803(3) must be denied. 

However, the petition also must be read as raising Ihe question provided for by C:PT,R 

7803 (4), which is “whether a determination inadc as a result of a hearing held, and at which 

evidence was taken, pirrsuant to direction by law is, on the eiitirc record, supported by 

substantial evidcnce.” Where a matter involves a “substantial evidcnce” question, the Supremc 

Court “shall first dispos of such other objections as could tcrminate the procccding” aiid “[jlfthe 

determiiiation of the other objections does not tcrminate the procccding, the court shall makc an 

order directing that it be transferred lor disposition to a term of the appellate division ...” CPL,lI 

7804(g). As the court’s resolution of the CPLR 7803(3) challeiigc has not tenninatcd the 

proceeding, it must transfer tlic entire proceeding to the appellate division after for rcsolution of 

all remaining issucs(see, (7 & C; Shops, h c  v New Yurk C’ity /.oft Bd., 193 AD2d 405 11‘’ I kp t  

19931; CPI ,R 7804 [g]). It is thcrelore 

0RDCKF;II that the branch ol‘the pctition brought pursuant to CPLK 7803 (3) secking tu 

vacatc and a n d  the determination by respondent of September 10, 2008, io tennjiiatc 

petitioner’s tenancy, is denied and disinisscd, and it is further 

ORDERED that the branch of the petition brought pursuant to C‘PLR 7803 (4) seeking to 

vacntc and annul the detcrniinalion by rcspoiideiit of September 10, 2008, as unsupported by 

substantial evidencc at the administrative hearing, is respectlirlly transferred to the Appellatc 
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Division, First Department, for disposition, pursuant to CPLR 7804(g) and the Clerk o l  the Court 

is dirccted to transkr thc file to the Appellate Division, First Departmcnt, upon service o r a  copy 

of this order with notice of entry; and it is further 

‘I’his constitutes the decisioii and order oi’the court. 

Dated: August 10, 2009 - .  

New York, New York J.S.C. 
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