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AFSHIN ZARTOSHTI, 

Petitioner, 

For a Judgment under Article 78 of the 
CPLR annulling the determination 
affirming a disciplinary penalty imposcd 
against Petitioner, 

Index No. 10423 1/09 

Decisiun. Order, and Judern en t 

determination by rcspondent, Columbia University (44Columbin” or the “University”) to change 

pctitioner’s gradcs in two courses to ‘Ts” and suspend him for two years. Petitioner asks that 

Columbia be directed to reinstate him immediately as a student in good standing and expunge his 

records of any reference to any disciplinary actions taken against him. Petitioner argues that 

respondent’s determination was arbitrary and capricious because (1) respondent did not comply with 

its own procedures when it made its determination; (2) the evidence supporting the determination 

was insufficient; and, (3) thc sanctions imposed were unreasonable. 

A review of the papers supporting and in oppasilion to this petition indicates the 

following. Petitioner was a full time student at the Institute of Human Nutrition (”11-IM”), part of 

the College of Physicians and Surgeons at Columbia, from September 2007 until August 2008. In 
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May 2008, Ur. Knlhlccn Keller, a professor of clinical nutrition, inlbrincd Dr. Sharon Akabns, the 

Associate Director ofll-IM, that Richa Gar&, nnotlicr student, told Dr. Keller that she had witnessed 

petitioncr sharing answers with Student V‘ during h a 1  examinations for bolh clinical nutrition and 

biochemistry. Dr. Keller and Dr. Buchnian, the biochemistry ptdessor, werc both present during 

the respective esaminations. Although ncithcr Dr. Keller nor Dr. Buchman reported that they had 

observed this bchavior, thcy both recnllcd that while petitioner usually sal in the front oflhc room 

during class, putitioncr snt in the back of the classroom next 10 Studcnt V during hcse examinations. 

Another student, Iiuchi Jain, reported that slic observcd similar bchavior during the biochemistry 

final.’ 

After hcr communication with Dr. Keller, Dr. Akabas obtained copies of cvery 

students’ answer shcets for the midterms and Iinal examinations from both courses. Each exam 

included a rnultiplo choice section. For cvcry examination, petitioncr’s and Student V’s answcrs, 

both correct and incorrcct, werc nearly identical. This conformity of answcrs was not present in  any 

of the othcr sludcnts’ answer shccts. Dr. Akabas reviewed a statical nnnlysis ofthcse answer shects 

and delermincd that i t  would be virtually irnpossiblc fbr such identical answers to have occurrcd by 

coincidcnce or without cach student’s participation. 

’ Pursuant to an Order dated June 26, 2009. the studem who allcgedly participated in thc 
cheating with petitioncr will be refcrred IO as “Student V“ in order to protect this student‘s privacy, 
as set forth in 20 1J.S.C. $1232 g(b) and thc regulations thereto (34 C.F.R. 1% 99). 

’ Petitioner has since received a statement from Ms. Jain, doted August 25,2008, denying 
this alleged admission of guilt. 
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Dr. Akabas-together with Dr. Dcckelbaum, the Dircctor and functioning Dean of 

IHN-dctcrmined that B Dciin's Discipline Committcc (the "Committee") was needcd to rcvicw the 

evidence regarding the allegations ofcheating by petitioner aiid Studcilt V. Although there is debatc 

as to whcthur Dr. Aknbns und llr. Dcckelbauni wcrc pan of thc Coniniittce or were merely prcsenl 

at the meetings, i t  is undisputed that Dr. Linda Lewis, Rr. Juri Nicves and Dr. Rcrnrrrd Erlanger. 

faculty members at IHM, wcre part of the Committee. 

On Junc 15,2003, petitioner rcccived an e-mail from Dr. Akabas informing him that 

there WEIS "a concern of irrcgularitics on [petitioncr's] exams;" thal a Committee has bcen formed 

LO rcview tlicsc irrcgularitics; that pctitioner was to speak with thc Conimittee on Junc IS; and, that 

petitioner could bring an advisor (who was not a lawyer) to this mccting. Petitioner rcplied to this 

e-mail and asked what Dr. Akabas meant by "irregulnrities." Dr. Akabas replied, "[pllease see 

message bclaw" and attachcd her previous e-mail. 

Bcforc rnccting with petitioncr, thc Committee (togctlicr with Dr. Akabns and Dr. 

Deckel baum) mct to discuss thc matter and the disciplinary proccdurcs and process. 'rhc Committee 

was also provided with a statistical analysis ol'tiic answer sheets and written stateinenis of both the 

course instructors and Ms. Garg, the student who first cume fonvnrd to rcport thc alleged cheating. 

On Junc IS ,  petitioner, accompanied by a student advisor, met with thc Committee, 

Dr. Akabas. and Dr. Deckclbaum. I-le was inrorrncd that the Committee was assemblcd in order to 

determine whether hc had chcatcd an his examinations. Petitioncr was shown the same statistical 
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analysis that was given to the Coininittee and was asked if he hud cheated on his examinations; 

petitioner dcnied chcating. 1-IC \YUS tlwn asked i f  he was confronted by anolhcr studenl about 

cheating, to which hc answered, “no.” After speaking privately wi th  his advisor, petitioner statcd 

that he had in fact bccn confrontcd by another studcnt about his chcating. Petitioner and his advisor 

offered an argument that a classmate [nay have cheated from petitioner’s exainination without his 

knowledge. 

After this meeting, the Committee hcard from Ms. Gnrg nnd Ms. Jn in  scpamtcly. Ms. 

Garg smcd that she observed petitioner and Student V tap pencils, point to qucstions, and flip the 

examination pages during the clinical nutrition final cxnmination. Ms. Garg stated that at one point 

during thc examination, she obscrved Student V kick petitioner’s chair, at which point pctitioncr 

immediately turned his cxarnination page. Ms. Jnin, Studcnt V’s roommate, told the Committcc that 

she had bcen having disagreemcnts with Studcnt V. Ms. Jain reported that during one of these 

disngrcements, she told Student V that she would rcport her and petitioner’s cheating. Ms. Jnin then 

told the Committcc that petitioncr lntcr tclephoncd Ms. Jain and plcd with hcr not to “turn us in”. 

Dr. Akabas informcd petitioner, via e-mail, that u sccond mccting would bc hcld on 

July 3. 3,008, in order to -’ofkr [pctitioner] another opportunity to discuss tho irregularities of 

concern 011 [petitioner’s] cxarn.” Petitioner rcqucstcd that Andrea Kim be his advisor during tliis 

second rnceting. I-Iowcvcr, Dr. Akabas denied petitioner’s request to have Ms. Kim present bccausc 

Ms. Kim was prcscnt during one of the examinations and was n potential witness. Petitioner 

attendcd the second mccting with a dificrent studeni udvisor, and gciicrally denied any participation 

in pencil rapping, chair kicking. or ohcating. 
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Thc Committee dctcrmined that both petitioner and Studcnt V were involved in 

cheating. The Commitlee dccidcd thal both students should recuivc failing grndcs in the two courses, 

but that both studcnts would bc purtnitted to rctukc these courses after two-year period of 

suspcnsion. Dr. Dcckclbnum informcd pctitioncr of the Committee's detcrminnrions vin Icttcr. In 

his Icttcr, hc also informcd petitioner that he had a right to appeal. 

Pctilioncr nppealcd to the Dcnn ol' thc College 01' Physicians and Surgeons, I,cc 

Goldmun. In his nppcul, pctitioncr argued (a) procedural irrcgularities, (b) cvidcntiary errors, and 

(c) lack of fairness. Thc Executive Committcc o r h c  Faculty Council of the College of Physicians 

and Surgeons reviewcd petitioner's appeal and niadc a recomnicndalion to Dean Goldman that thc 

Commirtee's decision be uphcld. On January 13, 2009, Dean Goldman sent a lctter to pctitioner 

denying his appeal. This proceeding Followed. 

Dctcrminations of universities, both public and private, are subject to revicw undcr 

Article 78. See Tralims v. Columbia lJiiivr, 245 A.D.2d 124, 125 ( 1  st Dep't 1997); Weidcoiilnn v. 

State Univ. o f N w  York, I88 A.D.2d 974,975 (3d Ucp'l 1992). The rolc orthe court is to consider 

whether {he "determination was madc in violation of lawful procedure, was affccted by an error ( i f  

law or was arbitrary and capricious or an abuse ofdiscretion, including abuse ofdiscretion ns to thc 

measure or mode of penalty or discipline imposed . . . .'' C.P.L.R. tj 7803. Historically, New York 

courts have given a high level of del'ercnce to universitics when reviewing university acadcniic 

decisions. SCc Tedeschi v. Wagner Collegg, 49 N.Y.2d 652, 658 (1980). The courts give such a 

high lcvcl of deference in order to preserve the ri~ndamental notion 01' academic freedom and "are 
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reluctant to imposc the stricturcs of traditional legal rules” in order to preserve the integral 

‘ 4 ~ ~ b j ~ ~ t i v c  judgmcnt ol’professional cducators.” LB, ut 658. Thcrcforc, “the issue reviewed in such 

a case is whether the institution has acted in good faith or its action was arbitrary or irrational.” Id. 

Accordingly, pctitioncr must show thar the University’s determination was nrbilrary and irralional 

in ordcr to warrant judicial intervcnlion. 

Thc rccord reflects that Columbin substantially complied with its own procedures. 

Unlike a student at a stntc institution, n studcnt at a private univcrsity is not arfordcd “the Full 

panoply of’due process guaranlccs.” Mu C h a m r  of Delta ilon Alumni Corp, v. Colcalc 

Univ., 176 A.D.2d 11,  13 (3d Ilcp’t 1992). Instcad, when rcvicwing a determination made by n 

private universily, judicial intervention will bc warranted if the court concludes that the private 

university did not substuntially obvcrvc a univcrsity cstablishcd procedural rule or guidclinc. 

Tedtxhi ,  supra, 49 N.Y .2d 660. ‘Phcrefore, in order to warrant judicial intervcntion in this instancc, 

petitioncr must show thar thc University failed to substantially comply with onc ol‘its own publishcd 

proccdural guidelincs. Pctitioner has l’ailcd to do so. 

. .  
4 

Columbia has established and published its own sel of procedural guidelines, the 

“Dean’s Discipline,” designcd to govern the actions taken by thc University in this type of 

disciplinary situation. Petitioner conrends that Columbia failed to abide by its own rules in various 

ways. dcpriving peiitioner of his righ~s. Petitioner argues that thc University ( I )  (ailed to follow its 

own rulcs when it did not providc him with adequatc written notice of thc spccific charges against 
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petitioner prior to thc convening of a disciplinary panel, and (2) failed to follow i ts  own rules 

regard i ng C om in i t tee men1 bershi p. 

Columbia’s procedures do not rcquirc written notice ofthc nature of the charges. The 

Dcnn’s Discipline sets forth: 

Ordinarily, a disciplinary procccding begins with a written 
communication from thc Oflicc of the Dean of Studcnts requiring the 
student to attend a disciplinary hcaring to respond to a spccified 
chargc, (In rarc cnscs, the procceding may bcgin with an oral 
communication requiring the presence ofa student ut u hearing). 

The use of “ordinarily” coupled with the second scntence containcd in parcnthcses: indicates that 

although written notice of the specified chargc is ordinary procedure, as little as oral communication 

requiring n student’s presence will substantially comply with this guideline. Columbia substantially 

complied with its own procedural guidelines when Dr. Akabas e-mailed petitioner and explained that 

there was a “conccrn ofirregularities” on his exams. While there was no mention of cheating in thc 

e-mail communication, petitioncr was informed verbally of the specific nature of-the charges and thc 

evidence during thc first mceting on Junc 18, 2009. A second mccting was schcduled for July 8, 

2008. Pctitioncr was given ample timc to develop B defense between thc first and second meetings, 

which werc hcld twenty days apart. 

3 Petitioner also mentions other argumcnts seemingly meant to be grouped under thc 
umbrella assmion of non-compliance with procedural guidelines. These tangential arguments arc 
unavailing. They include: petitioner’s contcnlion that he was deprived his right to have an advisor 
of his choosing nt the meeting; that Dr. Akabas was biased against him; that Student V did not 
receive punishment for his or her participation in the cheating; and, that his appeal was reviewed in 
an untimcly manner. 
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Pe~itioner relies on Stwishevskv v. Hofstra U niv., 161 Misc. 2d 137 (Sup. Ct. Suffolk 

Co. 1994), when he cluiins that Dr. Akabas’ e-mail did not comport wid1 thc notion olfundaniental 

fairness because i t  did not specifically lay out the charges against him. Petitioner’s reliancc on 

hcvsky is misplaced. Although the Sbrislievskv court held that within the notice “[tlhe datcs 

and naturc of thc conduct which is the subject o f  the inquiry must be sufficiently precise to allow For 

the presentation ol‘nn intelligent dcfensc” (id. at 145), the situation in Starishevskv can easily be 

distinguished from pctitioner’s situation. First, unlike petitioner, Starishcvsky was not a studcnl, 

Starishevsky was employcd by I-Iofstra University as a psychologist and an as administrator and 

faculty member. Second, although Stnrishevsky was given notice of specific charges, the pancl 

disciplincd Starishevsky on complctely unrclated charges in contradiction to the notice previously 

given. Id. at 146. I-lerc? in contrast, pctitioncr was informed of a conccrn of irregularities. was 

vcrbally informed of the specific charge o fcheuhg ,  and was ultiinntcly disciplined for cheating, not 

for an unrclatcd churgc for which notice was not given. 

Similarly, petitioner’s rcliancc on Ebed v. Yeshiva Univ,, 4 Misc. 3d 699 (Sup. Ct. 

N.Y. Co. 2004), is also misplaced. In Ebert, the court ruled that judiciul intervcntion was needed 

becausc thc university failed to give advaiicc notice olthe exact charges against Ebert, which denied 

him the opportunity to defend himself effcctivcly. However, unlike petitioner herein, Ebert was 

given no written or oral notice prior to his mccting with the disciplinary panel. Furthermore. the 

meeting in which he was informed of the charges against him was Ebcrt’s sole opportunity to 

respond to the charges. at 702. Hcrc, petitioncr was informed via e-mail that there was a concern 

of irregularities on his exams, was inrornicd orthc specific naturc ol‘thc churges ut the lirst niccting, 
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and was given an additional opportunity to defcnd liinisclf at a second meeting twenty days after thc 

first. 

‘fhc composition of thc Cornmittcc wils not substantially contrary to the guidelincs 

contained in thc Dcan’s Disciplinary proccdurcs. ‘I‘hc proccdurcs set forth that the disciplinary 

Committee is to be compriscd of thc Associatc Dcan for Students Al’fairs and two other mcmbcrs 

of the Faculty of the Collegc of Physicians and Surgeons, appointed by the Dean of the Collegc of 

Physicians and Surgeons. The Committce consisted of Dr. Linda Lewis, Dr. Jeri Nieves and Dr. 

Bernard Etlangcr. Although Dr. Lewis was not thc acling Associntc Dean for Student Affairs at the 

time of the proceudings, Dr. Lcwis had held the position of Associate Dean Tor Student Affairs for 

twenty-six years prior to thc proceedings and hcr prcsence was, therefore, in substantial, although 

not literal, compliance with thc guidelincs. Because of Dr. Lcwis’ twenty-six years of experience 

in this role, her prcsence in place of the present Associate Dean for Student Affairs was rcasonable. 

Dr. Lewis’ presencc, in placc ofthe Associatc Dean for Studcnt Affairs, did not prejudice petitioner, 

nor did i t  deprive h i i i i  of a fair hcaring. 

Also, petitioncr argues that Dr. Akabas’ and Dr. Deckclbaum’s presence at thc 

Committee mectings was substantially contrary to the protocol sct forth in the Dean’s Disciplinc. 

Howcvcr, petitioncr has failed to show that Dr. Akabas or Dr. Dcckelbaum had EL volc in thc final 

dctermination of thc Comniittcc‘, nor has petitioncr providcd cvidencc to show that thcir prescnce 

‘ Dr. Akabas’s and Dr. Deckelbnuni’s allidavits state that, although they wcrc prcsent and 
participated in the meetings, they did not take part in thc Committee’s final vote and 
recommendation. 
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in any way violntcd the procedures sct forth in the Dean’s Disciplinc. Thc Dean’s Discipline is silent 

as to whcther othcr individuals may bc prcscnt or pnrticipatc in the proceedings. Without evidcncc 

showing that Dr. Aknbns’ or Dr. Dcckclbuum’s presence somehow substantially violated thc 

guidclincs sct I‘orth by rcspondenl, pctitioncr’s nrgumcnts must be rejected. 

Petitioner also makes various arguments regarding thc cvidence reviewed by thc 

Committce. Petitioncr argues that the statislicul cvidence was inconclusive. However, petitioner 

does not providc a coinpcting reasonable statisticnl cvnluntion or thcory in nrdcr to explain the nearly 

identical answcr shccls on four examinations. Ttic Committee’s rcview d the statistical evidence. 

and its relinncc on it  as the main evidencc ngninst petitioner, is not arbitrary or irrational and does 

not warrant judicial intervention. 

Although petitioner does not rely on pasile v. Albany Coll egc of Phnrmacv of Uniov 

Univ, 279 A.D.2d 770 (3d Dep’t 2001)’ whcrcin the court ruled that the University’s determination, 

based solely on a statistical compilation, was arbitrary and capricious. this case i s  instructive, and 

is readily distinguishable from the present mntter, First, Albany Collegc’s dctermination was based 

solely on statistical evidence (a at77 I ), while Columbia’s determination here was corroborated by 

witness statements. Second, Basile rcbuttcd llic statistical evidence with an ut’fidavil from an expert 

statistician. Pctitioner did not providc any evidence from an cspcrl. Lastly, the Basile COUII 

reasoncd that solc reliance on a statisticnl compilation was unreasonable, bccause petitioners in that 

proceeding took thc cxaminations in separalc rooms “under the watchful cyc of a proctor, who 

discerned no evidence of chcatitig.” Id ut 772. Here, in contrast, not only wcre petitioncr and 

Student V in  thc same room, bul Ms. Gargobscrvcd pcncil tapping, chair kicking, and papcr iurning. 
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Similarly, petitioner’s contentions regarding Ms. Jain’s statement do not show that 

the Committee’s determination was arbitrary and capricious. First, petitioner argues that Ms. Jain 

has withdrawn her statement regarding petitioner’s alleged admission and that this withdrawal 

warrants judicial rcvicw and interveniion. This argument is not compelling. The Committee 

member affidavits indicate that each Committee member made his or her determination based 

primarily on the statistical evaluation of the answer sheets. Although Ms. Jnin’s statement was used 

to corroborate this statistical evidence, it is reasonable to conclude that the Committee would have 

come to Ihe same determination with or without Ms. Jain’s statement. Petitioner did not obtain Ms. 

Jain’s retraction until well after the Committee’s determination was made; the statement eliminates 

only petitioner’s alleged admission o f  guilt. The retraction does not provide any evidence that 

petitioner did not in fact participate in the alleged cheating. 

Second, petitioner argues that the Commiltec’s reliance on Ms. Jain’s statement 

substantially violated respondent’s own procedural guidelines because petitioner was not informed 

of Ms. Jain’s statement prior to the Committcc’s determination and was, therefore, unable to obtain 

a retraction in time to present it as evidence. However, the Dean’s Discipline procedures do not givc 

petitioner the right to be informed of every witness’ statement. In fact, the Dean’s Discipline 

specifically states, “the studcnt need not be present lo hear other witnesses and there is no formal 

cross examination of witnesses or objecting to evidence.” 

Finally, petitioner argues that the penalty is cxcessive because the Committee’s 

recommendation allegedly advised a suspension until September 2009 and petitioner was ultimately 
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