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SUPREME COURT QF THE STATE OF NEW YORK
COUNTY CF NEW YCRK: [AS PART 15

___________________________________________ %
WILT.S FARGO BANK, N.A. and WELLS FARGO
BANK, N.A. as Truslee of the
Marguerite K. Stone Testamentary Trust,
Index No. 103671/05
Flainti1ffs, Mtn Seqg. 001

-—againsl-

JPMORGAN CHASE BANK, N.A., and
DOES 1-10,

ALEXANDER K. MANN, 'FI(
8 £

Defendants.
WALTER B. TOLUB, J.:

This action raises tho question of whether a bank may be
held liable for honoring more than $300,000 worth of unsianed
checks issued to a deceased Trust beneficiary.

By this motion, plaintiflfs Wells Fargo Bank, N.A. (“Wells
Fargo”) and Wells Fargo Bank, N.A., as Trustee of the Marquerite
K. Stone Teskamentary Trust (collectively, “plaintiffs”) move
pursuant to CPLR 3212 for summary judgment against defendant
JPMorgan Chase Bank, N.A. (“Chase”). In addition, plaintifls
seek an order awarding (1) $300,643.69 in damages plus pre-~
judgment interesc; and (2) costs and expenses assoclialbed with
this action. Defendant Chase cross-moves for summary Jjudgment
and dismissal of the complaint.

History

In 1979, plaintiff Wells TFargo was appointed as Trustee for

the Marguerite K. Stone Testamentary Trust (“the Trust”). The
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appoinlment of Wells TFargo as Truslee was made by virltue of an
Order and Decree of Preliminary Distribution without Accounting
issued by the California Superior Court for Montgomery county
(Notice of Motion, Txhibift C).! Under the terms of the Trust,
Mdarguerile’s sister, Nell K. Mann (“lhe beneficiary”), was to he
paid a percentage of the Trust’s income for Lhe duration of hcor
lifetime. Upon the bencticiary’s death, the terms of the Trust
dictated that the remaining assets wore to be distribuled to
various enumerated charities (id.).

I'he beneficiary, Nell K. Mann, is the mother of defendant
Alexander K. Mann. Reginning in 1979, Wells Fargo, in accordance
with the terms of the Trust, began sending the beneficiary
quarterly trust distribution payments Lo her reported New Yorx
address. Ik is zlear both to the court, and to the parties, that
at. some poinl, Alexander Mann lcarned of his mother’s status as a
Trust beneficiary. 7Tt is also c¢lear to the court that Lhe
quarterly distriobution payments werc deposited into a joint
account held with defendant Chase in the name of Nell K. Mann and
Alexander K. Mann.

Nell K. Mann died at the age of 93 on June 15, 1995 (Notice
of Motion, Exhibil D). Neilher wells Fargo nor (Chase wore

informed of her death. Additionally unbeknownst to Wellis Fargo

'One-Lorth of the corpus ol the 3tone Testamentary Trust was
derived from a 1 .ving trust established by Marguerite K. Stone.
The trustee for Lhe living trust was defendant Chase.

1
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was that at some poinb, and it remains unclear as to when,
Alexander Mann had begun forging his mother’s signature on all of
Lhe documents issued by Wells Fargo regarding the Trust
disbursement.s. The resulting lorgery induced Wells Fargo Lo
continue paying the scheduled trust disbursements which, as a

result ol a telephone call claimed to have been made to Wells

Targo on behalf of the bencficiary, were now being mailed to
Alexander Mann’s residence (see, Notice of Motlion; Affirmalion of
Leonard Weintraub, p. 2).

Nine years alapsed before Wells Fargo discovered the death
of Lhe beneficiary and defendant’s forgery. 1he ensuing
mmvestigation revealed that between September of 1995 and
September of 20041, a toltal of 32 checks totaling $300,643.69 were
posthumously issaed to Nell K. Mann. Each of these checks,
bearing only the phrasc, “Deposit to Accounlt of Nell K. Mann For
Deposits [sic] Only”, were presented and deposited into a joint
bank account held by Alexander Mann and Nell K. Mann with
defendant Chase (Notice of Motion Exhibit ).

Criminal and Civil actions followed, and in 2005 plaintiffs
commenced litigaTion asserting a total of six causes of action.
Three of the causes of action asserted are against defendant
Alexander Mann. The remaining three causes of action, alleging
breach of implied and express warranties, negligence, and

conversion, arc asserted against defendant Chase.




Discussion

Plaintifls’ motion for summary Jjudgment iz primarily based
on the claim that defcndant Chase is slrictly liable [or
breaching Lts warranty under UCC §4-207, and specifically argues
that Chase lacked good title to the checks it presented to Wolls
Fargo for payment. Plaintiff’s argumenl, on its face, is simple:
by accepting and depositing the presented checks from Alexander
Mann, Chase breached its warranty to the payor bank (Wells Fargo)
that either the oresenter of the check held good title to *he
instrument or was authorized to obtain paymenl or accepltance on
behalf of someonz who did (UCC §4-207) .7

Plaintiffs’ argument however, iz problematic for several
reasons.  First and foremost, as = general rule, *ho drawer of a
check does not have a direct cause of action againsl a depository

bank for collecting a check thal is improperly indorsed (Horovitz

v. Roadworks of Great Neck, Inc., 76 NY2d 975 [1990]; Spiclman v.

Manufacturers Hapnover Trust Co., 60 NY2d 221 [1983)). The narrow

exceplkion Lo this rule is seen in situations where a bank, in

honoring Lhe imuroperly indorsed check, is found Lo have

Ucc 4-207(1) (a) in pertinent part states:
(1) Each custome~ or collecting bank who obtains payment or
acceptance ol an item and each prior customer and collecting bank
warrants to the payor bank or other payor who in good [aith pays
or accepls the iilem that
(a) he has good title Lo the item or 1s authorized to obtain
payment or acceplance on behalf of one who has good title; and
(b) he has neo knowledge Lhat Lhe signalure of the maker or drawer
1s unauthorized.

4
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committed a gross violation of banking practices (see, for

example, Underpinning & Foundalion Constructors, Ing. v. Chase

Manhattan Bank, N.A., 46 NY2d 459 [1879) (direct action against

depository bank allowed where bank paid funds in violation of

restrictive indorsement)). Therefore, for plaintiff Wells TFargo

o

in its capacity 2s a drawee bank to succeed, it must be
demonstrated thal (1) the presented instrument contained an
‘mproper indorseunent; and (2) in honoring the presentad
instrument, the depository bank, Chase, committed a gross
violation of banking practices.

Lach of the presentcd checks in this action' contained a
restrictive indorsement, a direction that the instrument be
deposited into a specific account (sec, UCC 3-205(c)). Contrary
to plaintiffs’ acqgumenils, a restrictive indorsemenl does not
require the signature of the depositor in order to be credited to
the deposilor’s account (UCC 3-302(2); Spielman, 60 NYZd 221).°
In other words, when presented with a check contalning a

restrictive indorsement, the only obligation of a depository bank

3 . . .
T As an aside, the court notes, but declines to address in

full for reasons which shall become apparent, Lhat the sixteen
checks drawn by plainliffs between September 15, 1995 and
February 19, 1999, are time-barred under the applicable six-year
statute of limitations (see, Hechter v. New York Lifle Inzurance
Co., 46 NY2d 34 71978)).

“The court further notes that Lhere is no requirement that a
rostrictive indorsement contain a signalure in both the pre-1990
and post 72002 versions of UCC §3-205% and §3-202.

5
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15 Lo apply the proceeds of the check in a manner lhat is
consistent with the direction of the indorser (Spielman, 60 NY2d
221, 227; UCC §3-205). Since defendant Chase accepled the
presented checks and deposiled the funds into the account held by
Nell K. Mann, defendant Chase cannot he =aid to have failed to
comply wilh the direction of the depositor.

Plaintiffs’ arguments that the restrictive indorscoment
Ltself was forged does not change this result, and is actually an

incorrect characterization. Tirst of all, the papers presentad
by the parties iadicate that Alexander Mann is both a joint owner
and signatory of the Nell K. and Alexander Mann Joint account.
Since Alexander Mann was an authorirzed signatory, defendant Chase
lacked a reason <o automatically suspeclt that the checks bheing
presented were acquired or indorsed in an improper manner.
furthermore, upcn praosentment of the indorszed instrument,

defendant Chase had no cholce but to follow Lhe direction of the

authorized depositor (Latallo Establissement v. Morgan Guaranty

Trust Co., 155 AD2d 214 [17° Dept. 1990)). Since the funds were
presented by a joint account holder and deposited into the
account of Nell K. Mann, defendant. Chase, who followed the
directions on the back of the check cannot be held liable for

plaintiff’s loss (Spiclman, 60 NY2d 221).°

 The court notes that had Chase not followed the directions
of the restrictive indorsement, Jiability may have indeed
attached. For compariscn, see Underpinning & Foundation

o
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Moreover, even 1f Chase had deemed the presented cheocks as

A .l-//

being “suspecl.”, the indorsement would s.111 have becn recognized
as valid. This i1s because under the UCC, if an imposter induces
the drawer of a check to issue the instrument, and then indorscs
the instrument z1d deposits it into the rightful payee’s account.,
the indorsement, notwithstanding its procurement by an imposter,
is deemed valid (UCC §3-~405(1) (a)).* That is precisely what
occurred in this case. Using the mails and other communicalions,
Alexander Mann successfully convinced the Trustee that his late
mother, the trus:t beneficiary, was still alive and residing at
his home address in New York Cily. On these misrepresentations,
the Trustee continued to issue checks to Lhe deccased btrust
beneficiary, and Alexander Mann, under the UCC, validly indorsea
each check for deposit into the beneficiary’s account.

Plaintiffs are also precluded from arguing thal Chase was
somehow neqgligent: In accepting and depositing checks that had

been issued fo a deceased beneficiary. Since Chase had no* been

Congltructors, In¢. v, Chase Manhattan Bank, 46 NY2d 459 [1979)]

(drawer allowed to direclly sue a depository bank which honored a
check in violation of a forged restrictive Indorsement where the
forgery was effective).

“pPursuant to UCC §3-405 (1), an indorsement by any person Ln
the name ol a nancd payee is effective if
(a) an Imposlor by use of the mails or otherwise has induced
the maker or drawer to issue the instrument to him or his
contfederate in the name of the payee
(UCC 83-405(1) (a)) .
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notified of the death of Nell K. Mann in 1995, there was nothing
to impede Chase from accepting each presented, but posthumously
issued, check anid depositing it into the joint account in
accordance with the restrictive indorsemont (see, UCC §4-405).
IThere 1s no question thal. Alexander Mann clearly helped
himsclft to funds he was not enlitled Lo receive. However, there
is nothing contained within the papers to substantiato
plaintiffs’ claim Lhat delendant Chase should have bocon alerted
to the ongoing fraud, or cven that lLhey had the burden to uncover
the problem in the first inslance. Inasmuch as the papers
presented fail to substantiate plaintiffs’ claim of entitlement

law against defendant Chase promlsed

Lo Judgment as a matter of

upon the claim of breach of implied and express warranties (see,

Zuckerman v _City ol New York, 49 NY2d 557 [1980]; see generally,

Barx», Altman, Lipshie and Gerstman, New York Civil Praclice

Before Trial, §37:91-92 [James Publishing 2009]), plaintiffs’

motion for summary judgment is denlied, and dismissal of
plaintiffs’ fourth cause of action i3 warranted.

Dismigsal o plaintiffs’ fifth and sixth causes of action

7 The court emphasizes that in the instanl action, neither

parly had knowledge of the death of Nell K. Mann unti)
considerable time had elapsed. The court additionally noles that
plaintills, and .n particular, Lhe Trustee, first learned of the
aeath of Nell K. Mann in 2004 (Transcripl of Jennifler L. Sherry,
p. 67, 70), and further emphasizes that the record is devoid of
any evidence which would indicate Lhat defendant Chase was
somchow on notice of Mrs. Mann’s death.
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(negligence and zonvervsion, rospectively), are also warrantod.
Since the indorsa=ments, as discussed supra, were not. forged and
were deposited 1-to the correc: vayee’s account, Chase cannot be
hold to have actad in a commercially unreascnable matber.
Plaintiffs therafore cannot establish entitlement Lo recovery
predicated upon theories of conversion under UCC §3-419° (see

also, Prudential-Bache Securities, Inc. v Citibank, N.A., 73 NY2D

263, 272-273 (no action against defendant for conversion existed
where checks drawn by Prudential-RBache were deposited in full
compliance with ~he drawer’s instructions. 1JCC unmistakably
precluded recove:y). Plaintiffs’ claims of negligence similar!ly
fail, as the papers simply do not support the claim that Chase
was somehow negligent in thelr handling of the presented
negotiable instruments. Accordingly, it is

ORDERID thal. the motion advanced by plaintiffs Wells Fargo
Bank, N.A. (“Wells Fargo”) and Wells Targo Bank, N.A., as Trustee
of the Marguerite K. Stone Testamentary Trust, for summary
judgment against detendant JPMorgan Chase Rank, N.A., is denied;
and it 1s furither

ORDERED that. the cross-motion for summary judgment advanced

by defendant JPMorgan Chase Bank, N.A., seeking summary judament

" Both UCC §3-419 (pre-1990 version) and the post-2002
version ol UCC §3-420, dofine conversion as having occurred when
an instrument is paid on a forged instrument (see, UCC $3-
419(1) (c); compare UCC §3-1420(a)) .

G
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and dismissal of plaintif{ls’ fourth, fifth and sixth causcs of
action, 1s grantad; and it iz further

ORDERED Lhaz the complaint is severed and dismissed as
against delendan: JFPMorgan Chase Bank, N.A., and the Clerk is
directed judgmen: in favor of this defendant, with costs and
disbursements as taxed by the clerk; and it is further

ORDERED tha: the remainder of this action shall continue.
(Counsel for the -emaining partices are dirccted Lo appcar Jor a
Pre-Trial Conference in TA Parl 15, Room 335, 60 Centre Strcet,

New York, New Yok at 11:00 a.m. on Septcmber 25, 2008.

This memorandum opinion constifutes the decision and ordeox

of the Courit.

Dated: 9’/ n‘of

HON. WATTKHR B[ TOTULR, J.5.0.
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