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SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK: IAS PART 15 

fn the Matter of the Application of 
CHRISTOPHER C. HARRISON, for the issuance 
of Subpoenas for the Depositions of 
STEPHEN W. RUBIN, ESQ., THOMAS C. DIRKS, 
NEW MOUNTAIN CAPITAL, LLC, MERRILL LYNCH 
BUSINESS FINANCIAL SERVICES, CHARTERHOUSE 
GROUP, I N C . ,  JAY M. GATES, STEVEN B. K 
and MICHAEL B. AJOUZ, and for the prod 
of documents from NEW MOUNTAIN CAPITAL 
MERRILL LYNCH BUSINESS FINANCIAL SERVI 
CHARTERHOUSE GROUP,  I N C . ,  to be used i n  an 
action entitled CHRISTOPHER HARRISON v. 
JAMES BARNES anu OAKLE[AF] PRINCIPLES, LLC, 
DOCKET NO. CV-074032553-S, now pending in 
the S u p e r i o r  C o u r t  of the State of 
Connecticut, Judicial District of Hart ford .  

X ........................................ 

Index No.104537/09 
M t n  Smq.001 

WALTER B. TOLUB, J. : 

This is James Barnes and Oakleaf Principles, L L C ' s  

(Defendan t s )  motion for a protective o r d e r  barring the 

depositions of non-parties Thomas Dirks, Stephen Rubin, E s q . ,  Jay 

Gates and Charterhouse Group, I n c .  (CPLR §3103 [ a ]  ) . 
Far;ts 

The underlying action, entitled C h , r i s t m h e r  C .  Harrison V .  

D e s  J Barnes and na k a  l e  f P r i n  ciples, LC, [Docket No. HHD-CV-07- 

4032553-51 is currently pending in the Superior Court of the 

S t a t e  of Connecticut, Judicial District of Har t fo rd  (Connecticut 

Action). 

In the Connecticut Action, Mr. Harrison, represented by 

attorney Mark McGowen, is claiming r i g h t s  to certain stock in 
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Oakleaf Waste Management, LLC ( O a k l e a f ) .  Plaintiff in that 

action claims that the stock was given to him by James Barnes and 

his limited liability company, Oakleaf Principles, LLC. 

was subsequently acqu i red  by the Charterhouse Group and New 

Mountain C a p i t a l ,  LLC. 

Oakleaf 

On or about  April 1, 2009, Mr. McGowan, E s q . ,  f i l e d  a 

Verified Petiticn on behalf of Mr. Harrison, with this Court, 

pursuant to CPLR § 3 1 0 2 ( e ) .  

the commissions of the Connecticut Court which authorized the 

t a k i n g  of out of s t a t e  depositions and the production of 

documents. 

the issuance of subpoenas and compelling the depositions of, 

i n t e r  alia, non-party witnesses, Stephen W. Rubin, E s q . ,  Thomas 

C. D i r k s ,  Jay M .  Gates and Charterhouse Group. 

Plaintiff sought an order honoring 

Specifically, Plaintiff sought an o r d e r  authorizing 

On April 1, 2009, movants' attorney, Donald E. Frechette, 

E s q . ,  emailed Mr. McGowan, memorializing and commenting on a 

telephone conversation they had. 

thought Mr. McGowen would be a necessary w i t n e s s  in the 

Connecticut Action and a s k e d . i f  he would voluntarily appear for 

depositions (Defendants' Ex. 4). 

according to the email, was that he would "see  what happens" 

Ms. Frechette stated that he 

Mr. McGowen's response, 

(U-)  * 

On April 3, 2009, Justice Lehner of this Court, issued an 

order d i r e c t i n g  t h e  depositions of various non-pa r ty  witnesses 
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i n c l u d i n g ,  S t ephen  W .  Rubin ,  E s q . ,  Thomas C. D i r k s ,  Jay M. Gates 

and Charterhouse Group as well s the issuance of r e l a t ed  

subpoenas. 

The depositions f o r  t hese  non-par ty  witnesses were 

originally noticed for April 28, 2009, but were subsequently 

adjourned to May 14, 2009 (Defendants' Ex. 3). 

By motion dated May 11, 2009, Defendants  moved in the 

Connecticut Action to revoke  Mr. McGowan's admission p r o  hac vice 

as counsel for the p l a i n t i f f  o r  to disqualify him in the 

Connec t i cu t  Action (Defendants' Ex. 5). Additionally, Defendants 

filed this mot ion ,  da ted  May 12, 2009, for a Protective Order 

barring t h e  depositions from g o i n g  forward until s u c h  time that 

the Connecticut Court determines whether Mr. McGowan should be 

removed as Plaintiff's counsel. 

Plaintiff's counsel then filed a motion in the Connecticut 

Action seeking to compel Defendants ,  Mr. Barnes and O a k l e a f  

Principles, LLC to adhere to t h e  May 14, 2009 deposition date o f  

non-party witnesses Mr. Rubin, Mr. D i r k s ,  Mr. Gates and 

Charterhouse Group.  On May 12, 2009, Judge Graham of the 

Superior C o u r t  of the State of Connecticut, issued an order 

directing that the depositions of non-pa r ty  witnesses be 

conducted as scheduled (Plaintiff's Ex. C). 

Pursuant to Judge Graham's May 12, 2009 order, depositions 

were conducted. Consequently, P l a i n t i f f  argues that t h i s  motion 
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for a Protective Order  is moot since all depositions have already 

taken p lace .  

Defendants argue, in their Reply papers ,  that the 

Connecticut Court did not have the authority to override New Y o r k  

rules and issue an order with respect to deposition proceedings 

pursuant to a New York Court orde r .  

pursuant to CPLR 53103, t h e  depositions were automatically stayed 

by the filing of the motion f o r  a Protective Order. 

Defendants  s e e k  t o  have the depositions stricken. 

Defendants argue t h a t  

As such, 

Di 3 c.u s $ i 

CPLR 53103 provides: 

P r o t e c t i v e  orders 

[ a ]  Prevention of abusr. 
any time on its own initiative, or on motion 
of any party o r  of any person from whom 
discovery is sought, make a protective order  
denying, limiting conditioning o r  regulating 
the u s e  of any disclosure device. 
shall be designed to prevent unreasonable 
annoyar+ce, expense, embarrassment, 
d i s a d v a n t a g e ,  or other pre jud ice  to any 
person or the courts. 

[c] Supprrssion of information improperly 
obtained. If any  disclosure under this 
a r t i c l e  has been obtained improperly or 
irregularly obtained so that a substantial 
right of a p a r t y  is pre jud iced ,  the court, on 
motion, may make an appropriate order, 
including an o r d e r  t h a t  the information be  
s uppr e s sed . 

The court may at 

Such order 

* * * 

The mere service of t h e  motion papers for a protective order 

suspends disc1osu1:e of the particular matter in dispute 
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.(McKinney's Consolidated Laws  of New Yosk Annotated,  

Commentary, P a t r i c k  M. Connors, C 3 1 0 3 : 7 ) .  

Typically a motion for a protective order  is mac 

Practice 

2 before t h e  

a c t u a l  disclosure. But, it i s  a l s o  possible t h a t  the "abuse" has 

already occurred in connection with a d i s c l o s u r e  a l r e a d y  made. 

T o  t h e  extent t h a t  t h e  court can by any means r e c t i f y  the wrong 

a f t e r  the fact, it has the power to do so under  CPLR 53103 [ c ] .  

This can be accomplished by a motion to suppress the information 

(&I.) - 
Here, Defendants filed a motion f o r  a Protective Order 

p u r s u a n t  t o  CPLR 3103 [ a ] .  Since d e p o s i t i o n s  have already been 

h e l d ,  the remedy being sought is now moot. 

D e f e n d a n t s  appear t o  a r g u e  in their Reply papers  t h a t  t h e  

court s h o u l d  s t r i k e  the deposition testimony for being improperly 

obtained. 

Even if the motion were properly brought befo re  the C o u r t ,  

it would nevertheless fail. In order to succeed on a motion 

p u r s u a n t  t o  CPLR 3103[c], Defendants must show prejudice 

sufficient to warrant t h e  sanction of suppression (Levv v.  

Grandone , 8 AD3d 630 [2nd Dept 2 0 0 4 1 ) .  Here,  Defendants fail t o  

show any  p r e j u d i c e .  The depositions were not overly burdensome, 

were n o t  privileged, and there i s  no  i n d i c a t i o n  of why the 

depositions of the: non-parties would n o t  be obtainable. A s  such, 

Defendants mot ion  must be and i3 denied. 
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Accordingly, it is 

ORDERED t h a t  Defendants’ motion is denied i n  its entirety. 

This memorandum opinion constitutes the decision and order  

of the Court. 
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HON. WALT~R B. TOLUB, J . S . C .  
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