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COUNTY OF NEW YORK 
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P l a i n t i f f ,  
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-against- 
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MATTHIAS SAECHANG IM A 
MATTHIAS SAECHANG IM I 

Motion Seq. N o .  001 
Defendants. Motion Seq.  No. 002 

x 4  -----------------____II_IIIIIIIII1_LI 

JANE S, SOLOMON, J . S . C . :  

P l a i n t i f f  Cosmos, Queens L t d .  ("Cosmos"), the 

o p e r a t o r  of a jewelry store in Flushing, Queens (the "Store"), 

s u e s  its i n s u r a n c e  broker and agency f o r  a $275,000 l o s s  that 

r e s u l t e d  from a robbery. Defendant: Matthias Saechang Im ( '\Imr') 

is the broker ,  and the agency is defendant the Matthias Saechang 

Irn Agency (the "Agency") .  The insurance policy t h a t  was procured 

by Im for the Store was issued by LIG Insurance C o .  Limited 

(United S t a t e s )  ("LIG") . Defendants move for summary judgment 

(001) and to vacate the note of issue filed by Cosmos ( 0 0 2 ) .  

FACTS 

Prior to obtaining coverage through LIG, Cosmos was 

i n s u r e d  by  St. Paul Fire and Marine Insurance Company ("St. 

Paul")  under a policy that provided up to $1,240,000 in t h e f t  

coverage. In 2006,  Im spoke  w i t h  Jae Lee ("Lee"), Cosmos' 

principal, about obtaining a new policy. Lee claims t h a t  he t o l d  
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Im t h a t  he wanted "apple to apple" coverage, meaning t h a t  he  

wanted t o  have t h e  same coverage t h a t  he had with the St. P a u l  

policy. 

2007 to May 9, 2008 without being aware t h a t  i t  had limited t h e f t  

coverage. 

Im procured an LIG policy for the period from May 9, 

After the ef fec t ive  date of the policy, Im ca l l ed  Lee 

and told him that t h e  L I G  policy was limited to $2,500 in jewelry 

coverage and he advised Lee t h a t  he would try to increase the 

t h e f t  limit. When Lee responded t h a t  he needed $1 million in 

coverage, Im said that he could  not obtain t h a t  much. I m  was 

a b l e  t o  p rocure  theft coverage for $100,000, and told Lee that he 

m i g h t  be able to raise it to $200,000 if Lee provided h i m  w i t h  a 

signed letter requesting the increase; for this purpose he s e n t  a 

d r a f t  letter f o r  Lee's signature. 

Lim further informed Lee t h a t  Cosmos could  o b t a i n  a 

jewelers b lock  policy t h a t  would provide f u l l  jewelry coverage. 

In order  to o b t a i n  a jewelers block po l i cy ,  cer ta in  s e c u r i t y  

requirements would have t o  be m e t .  On J u n e  5, 2 0 0 7 ,  Im faxed Lee 

two jewelers block applications, b u t  Lee never  submitted a 

completed application. Attached t o  t h e  a p p l i c a t i o n s  w a s  a f a x  

cover sheet from ano the r  insurance broker,  who noted ce r t a in  

"safe requirements'' in t h e  "comments" section and advised that: 

"S ince  t h i s  i s  n o t  o n l y  a jewelry s to re  ( t h e y  sell other i t e m s )  

we may no t  be a b l e  to h e l p . "  (Exh. E t o  Affirmation of Suzanne 
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M. Saia.) 

A month or t w o  a f t e r  r e c e i v i n g  the unsigned d r a f t  

letter requesting $200,000 in t h e f t  coverage, at 4 :58  p . m .  on 

J u l y  6, 2007, a F r i d a y ,  Lee sent a signed copy of t h e  document to 

Im v i a  f ax .  That weekend, before the letter was s e n t  to LIG, 

t h e r e  was a robbery at the s to re  resulting in a l o s s  of $275,000. 

LIG p a i d  $100,000 f o r  the loss. 

I n  this action, Cosmos asserts causes of a c t i o n  f o r  

breach of contract and negligence. Cosmos asserts that Im w a s  

negligent and breached his contract with Cosmos by failing to 

ob ta in  ”apple to apple” coverage pursuant to Lee‘s request. 

“ [ A ]  broker has a common-law duty either t o  obtain the 

coverage that a customer specifically requests  or to i n fo rm the 

customer of an inability to do s o . ”  u f e n d  & Sons, Inc .  v, Rose 

6r Kiernan, Inc,, 7 N.Y.3d 152,  157 ( 2 0 0 6 ) ;  Mumhv v. K u h  I 90 

N.Y.2d 266, 2 7 0  ( 1 9 9 7 ) .  If a spec i f ic  r eques t  is made and the 

broker does n o t  e i t h e r  comply with it or explain t h a t  he is 

unable t o  do so, t h e  broker can be held liable by an insured f o r  

an uncovered loss. 

Defendants argue that t h e y  are not  liable because Im 

ultimately advised Lee about the limited coverage and attempted 

to help Cosmos obtain additional t h e f t  coverage. They contend 
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. .  . . . -. . . . - 

that Lee's failure to fill out a jewelers b l o c k  application and 

r e t u r n  t h e  letter requesting $ 2 0 0 , 0 0 0  i n  t h e f t  coverage broke t h e  

c h a i n  of  proximate causation. They a l s o  contend  that Cosmos 

assumed t h e  r i s k  of being under-insured because Lee was aware of  

t h e  l i m i t e d  coverage but d i d  not take the steps needed to obtain 

appropriate t h e f t  coverage. 

P l a i n t i f f  a rgues  t h a t  Irn breached h i s  duty t o  Cosmos by 

not advising Lee t h a t  he was unable  t o  get "apple to apple" 

coverage as requested, and contends that Lee's subsequent f a i l u r e  

to complete the jewelers block application and h i s  de l ay  i n  

s i g n i n g  the letter requesting $200,000 of t h e f t  coverage does not 

relieve defendants  of liability. Cosmos asserts t h a t  i t  i s  n o t  

clear whether it would qualify for jewelers block i n su rance ,  or 

whether it would have been practical to obtain such i n su rance .  

Cosmos also argues t h a t  Lee's delay i n  signing t h e  letter 

requesting the, $ 2 0 0 , 0 0 0  i n  theft coverage i s  of no consequence 

because t h e  request would n o t  have been g r a n t e d .  

Defendants have not  established t h e i r  entitlement to 

summary judgment. Lee specifically requested that L i m  provide  

coverage identical t o  t h a t  from St. P a u l .  Lim then was duty 

bound to either obtain it o r  tell Lee that he could not, b u t  he 

did neither. Instead, he  o b t a i n e d  a d i f f e r e n t  policy. 

The summary judgment motion cannot be granted as a 

matter of law becaue there are  questions of f a c t ,  i m p l i c a t i n g  
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issues of credibilit reg rding rhether Lim' s subseqi 

limited or, indeed, relieved defendants '  of liability 

uncovered amount of the l o s s .  

ent action 

f o r  the 

With respect  to t h e  motion to vacate the note of  issue, 

defendants have shown that they are entitled to additional 

discovery. Defendants request; among o t h e r  things, cancelled 

c h e c k s  and bank statements for the s t o l e n  and/or damaged watches 

and Cosmos' June  inventory. If Cosmos cannot o b t a i n  some or all 

of the requested documents, it shou ld  provide defendants w i t h  a 

proper affidavit. The n o t e  of issue is vacated, and the parties 

are directed to appear for a compliance confemnce ,  so t h a t  a new 

discovery order can be made and an appropriate schedule set. 

Accordingly, it hereby is 

ORDERED that defendants' motion f o r  summary judgment is 

denied; and it f u r t h e r  is 

ORDERED t h a t  the note of issue dated April 28, 2009 is 

vacated and the case is res tored  to "pre-note" s ta tus ;  and it 

f u r t h e r  is 

ORDERED t h a t  t h e  parties shall appear for a compliance 

conference on 14, 2009 at 12:OO p . m .  

J . S . C .  
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