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CIIATM COHBN, BENZION %ION SUKY and 
YOSSI ZAGA, 

Defendants. 

In this comrnercid landlord/tcnant action, plaintiff and 

for sumniluy judgment. Tlic motions are granted to the extent 

Plaintiff Plaza 52, IJ,C (Plaza 52) is a Delaware limited liability corporation that is 

licensed to do business in New Yo&, and is tlic owner of a building located at 150 East 52”“ 

Street in thc County, City and State d N e w  York (the building). On December 26, 2006, Plaza 

52 executed a lease (the lease) for commcrcial space in  the building with non-party tenant 

Livorno Properties, LLK (1 ,ivomo). (.‘ontemporancously with the execution of the lease, 

defendants Cliaim Cohen (Cohen), Benzion Zion Suky (Suky) and Yossi Zaga (Zaga) executed a 

guaranty of Livomo’s tenancy obligations (the guaranty). (Exhibit C). 

The relevant portions of the lease provide that: 

Article 1 - Premises, Tenn, Purposes and Rent ... 
Section 1.04 
consist of the following fixed rent (“Fixcd Rent”). ... [a 10-year schedule of 
progressively increasing yearly arid monthly fixed rent payments fbllows I ... 

011 the first day oPcach calendar month during said term ... plus such additional 

The rent reserved imder this Lease for the tcrrn hereof sliall bc and 

The 1;ixed Rent shall be payable in equal monthly installmcnts in advance 
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rent and other charges as shall becomc due and payable hercunder ... in lawful 
moncy 01. the United Slates of America. 

Article 14 - Darn;= 
Section 14.01 In the event of a DePault Termination of this Lcase, leiiant will pay 
to Landlord as damages, at the election of tlic Landlord, either: 
(a) a sum which at the time oi‘the I)e€ault ‘I’crmination represents the value of 
tlic then excess, i F any, o f  the Present Value, as herein defined, of (1 ) the 
aggregate o r  the Fixcd Rent and the additional rent .., which would have been 
payahlc hereunder by ‘I’enant for thc period commencing with the day following 
the date of such Tkfault Termination and ending with the scheduled Expiration 
Date, over (2) the aggrcgate lair rental valuc o€lhe Premises for the same period 
as dctennined by n real estate appraiscr , , ,, or 
(b) sunis eqm1 to thc aggregate orthe Fixed Rent and the additional rent ... 
which would have been duc and payable by Tcnant during the remainder of the 
tcrm had this 1,ease not terminated by such Ikfault Termination ... . 

(Exhibit I)). Other provisions of the leasc specify tlinl Plaza 52 could collcct a portion ol‘the 

building’s real estate taxcs axid electrical charges from Livorno as “additional rent.” (Id.). 

The relevant portions of the guaranty providc that: 

For value reccived ... the undersigned guarantee to Landlord ... the full 
performance and observance of all thc covenants, conditions and agreements 
therein provided to be performed and observcd by ‘renant .,. . The undersigned 
further covenant ,md agree that this guaranty shall remain and continue in h l l  
force and effect .,. cluring any period when Tenant i s  occupying the Premises as a 
“statutury tcnant.” ., , Notwithstanding anything herein to the contrary, the liability 
of thc undersigned under the foregoing provisions of this Chmanty shall be 
limited to a sum equal to two (2) year’s Fixed Rciit and Additional Rcnt (at the 
rate in effect any claim i s  made Iicrecmder). 

In addition to the foregoing. the undersigned further agree that if the 
Tenant dehults in lhc payment of rent or regularly recurring additional rent (after 
expiration of’applicablc notice aiidor cure periods) ... then they shall be 
personully resporsible and liable for the payment of (I) such rcnt or additional renl 
up to thc date thc Preniiscs are vacated ... and/or (ii) the cost to restore the 
Prcinises, as above providcd. No obligations of tlic undersigned under this 
Guaranty shall be duplicativc. 

(Ex hibit C,) . 
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Plaza 52 allegcs that, in August of 2008, Livorno ceased making rent payinents arid 

remained in default from August 1, 20138 though 13eccmber 3 1 ,  2008. (Flit? Affirmation, 7 I O ) .  

As a result, on December. 18, 2008, Playa 52 sent Livortio a notice to cure its dcfailt. (71 11 ; 

Exhibit F). Livorno failcd to cure, and Plaza 53 subsequently setved a three-day lennination 

notice on Livonio 011 December 3 1,2008. (17 12-1 3, Exhibit G). Livorno again failed lo lake 

any action and its tenmc,y was terminated effectivc as of January 5 ,  2009. (71 13; Exhibit G). 

Livorno thcreaftex held ovcr in its premises in the building, and Plaza 52 irnmediattely 

conmienccd a suinimry holdover proceeding against Livortio in thc Civil Court of Ihe City of 

New York under L&T Index Number 50649/09. (11 14; Exhibit 14). On March 5,2009, Plaza 52 

and Livonio entered into a stipulation to settle the C’ivil Court proceeding, under the ternis of 

which livorno agreed to the entiy of R final judgment for money in the amount of $ 1  38,167.99, 

and agreed to vacate the building by March 3 1, 2009. ( 7 29; Exhibit J). Livorno evidently 

vacated but did not pay. 

Jn the rncaitime, Plaza 52 had commenced this action against defendants on January 23, 

2009 via scrvice or  a summons and complaint that sets hr th  causes of action for: 1) brcach of the 

guaranly; and 2) atlorncys’ fces pursuant to thc guaranty. (Exhi bit A). Ilefendants served a 

timelj answer. (Exhbit B). ‘l’he pai-ties’ competing suminary judgment rnotiniis arc now bci5-e 

the court, 

UI s c L7 s s 1 (1 N 

When seeking s u ~ ~ m a r y  judgment, the moving party hears thc burden of proving, by 

competent, ndinissible cvidence, that 110 material aiid triable issues oPf;mt exist. ( ,See c.g. 
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Winegrud v New York CJiTiv. A4cd. C‘II~.  , 64 NY2d 85 1 r 19851; Sokoluw, Llunuud Mcrcndier .& 

C‘urwrus 1,LP v L~rchur, 299 AD2d 64 11 st Dept 20021). Once this showing has been madc, the 

burden shifts to the party opposing the motion to produce evidentiary proof, in admissible form, 

sufficient to establish thc existence of material issues oIfact which require a trial of the action. 

(See e <q. Zuckermcrn v City off‘N~7w Jbrk, 49 NY2d 557 [ 19$0]; Pemherfon I’ New York C‘rp Tr 

Auth., ’304 AD2d 340 [ I  ‘[ Dept 20031). I3ecause it deprives thc litigant o f  his or her clay in court, 

summcwjudgnient it is considered a drastic remedy which should only be employed when therc 

is nu doubt as to thc abscnce o r  such triahle issues. (SLY e g Andw v l’cmzwoy, 3 5  NY2d 361 

[ 1 9741; Pirrclli 11 Long l~:/iind H.K , 226 AD2d 1 66 [ 1 qt Dept 1 9961). However, the court’s 

reluctance to employ sunimaiyjudgment bb‘ouly scrvc[s] to swell the Trial Calendar and thus 

deny to other litigants thc right to have their claims promptly adjudicated’.” (RJechmsn v I , /  

Pacer‘s m d  Son,r, hnc. ~ 186 AD2d 50, 5 1 I 1 ’‘ Dept 19921. quoting Andre v Pomeroy, 35  NY2d a1 

364). Here, the court finds thal Plaza 52 is cntitled to summaqjudgment on its first claim uiider 

the guaranty. 

“On a motion for summary judgment to enforce an unconditional guaranty, the creditor 

must prow tlie existence of the giiarnnty, the undcrlying debt and Ihu guarantor’s failure to 

perform under the gunranty.” (Dcrvimos v H d l c ,  35 AD3d 270, 272 I 1” Dept 2006 1- citing C-’il~j 

o fNew York 1’ CJarosc II inenza (-‘or/?. ,256 AD2d 69, 7 1 [ 1 I k p t  19981). IJere, Plaza 52 has 

presented a copy of the guaranty and the affidavit of its inanaging agent, Dawn Garone (Garone), 

thal sets forth a calculation of the amount of unpaid rent aiid other charges that Livorno is liable 

for, and states that iieilher Livorno nor defendants has ever made any payments towards these 

anourits. (See Notice of Motion, Garone Affidnvil; Exhibit (1). Defendants do not contest that 
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neitlicr Livorno nor therrselves has ever rcitnhursed Plaza 52 for I,ivorno’s debts. Thus, it is 

clear that Plaza 52 has eztablished all of the elements of its brcach of guaranty claims against 

defendants. 

In their cross motion, dcfendants nonetheless argue that the guaranty is unenforceablc 

because it contains “conllicts as to the limited nature” of defendants’ obligations to Plaza 52. 

(SW Notice of Cross Motion, Suky Afidavit, 7 7). Defendants assert that the lirst paragraph of 

the guaranty provides for a limitcd liability oftwo years worth o€fixed rent and additional rent 

(at the then prevailing rax), while the second paragraph imposcs an open-ended liability scheme 

that cannot be recoiiciled with the first paragraph. (Suky Affidavit, 7.. 3-8). For the following 

reasons, the court disagrccs. 

As Plaza 52 corrcctly states, the Court of Appeals held in South R o d  A,ssociates, LLC:’ I’ 

Jntrrncrtioncrl R7isinc3.5 Y Ahchines L’orp , 4 NY3d 272, 278 r20051, that “[wlhether a contract i s  

ambiguous is a question of liiw and extrinsic cvidence may not bc considered unless the 

document itsell: is ambiguous.” In determining whether an ambiguity is present, thc Court also 

hcld that “[ilt is ... important to read the documciit as a whole to ensurc that excessive emphasis 

is not placed upon particular words or phrase?.” (South Roud Asswiutes, /J,C v Inlerncxtional 

Business Machines Corp., 4 NY3d 272, 277 [ZOOS]). The Appellate Division, First Department, 

further cxpanded upon tlis canon of construction in J,oveluce v K r a u , ~  ,60 RD3d 579, 579 [ I  ’ t  

Dept 20091, when it reiteratcd thai “[ilt is an elementary rule of contract constniction that clauscs 

of a contract should be rcad togethcr coiitextually in order to give thcrn meaning.” Bearing this 

in mind, the court does not believe there is ambiguity. The g~iaraiity’s first paragraph, which 

contains a maximum monetary limitation on thc guarantors’ liahi lity, plaiiily applies for. as Ioiig 
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as Livorno was occupying the building either pursuant to the lease, or as a “statulory lenant” - 

i.e., while ils tenancy was in ellect. The guaranty’s second pasagaph, which contains no 

maximum nionctary limitation on thc guarantors’ liability, plainly applics for as long as Livoriio 

contiaued to occupy the huilding after defaulting on i t s  lease obligatioiis (and after any cure and 

termination periods tiad expired). Reding  the guaranty as a whole, it is, tlius, clear that the 

parties intended h i t  defcndants would be liable to Plaza 52 - up to the amount specified in the 

first paragraph - lor the period from hugusl 1,2008 (when Livorno iirst stopped paying rcnt) 

through Jaiiuary 5,2009 (when Livorno’s tenancy terminated), and that delendants would 

therealler be liable lo Plr7a 52 “lbr the payment of ._. such rent or additioiial rent up to the date 

the Prciniscs art: vacated,” i .e. ,  March 3 1, 2009. Therefore, the court rejects defendants’ sole 

opposition argument <and finds that the guaranty is not ainbiguous. Accordingly, the court 

concludes that Plaza 52 is cntitled to suiiimary judgmenl on its first cause ol‘action on thc issue 

of liability, and finds that the issue o f  calculation of damagcs sliould be referred to a Special 

Referee to hear and rep0 -t on. Coiisequently, the court also finds that Plaza 52’s motion should 

be grantcd, and defendarts’ cross motion denied, with rcspect to Plam 52’s tbst cause of action 

(with tlic foregoing limitdtion). 

Plaza 52’s second ciii~se of‘action seeks an award of attorncys’ fccs pursuant to the 

guaranty. However, although the lease might have obligatcd Livorno to reimburse Plrwa 52 for 

any lcgal fees that it expended in any action or proceeding coimmenced pursuant to the lease, the 

guaranty itself does not provide that defendants would be separately liable for legal fees that 

Plaza 52 expendcd in any action or proceeding commenced to enforcc thc guaranty. Thus, the 

court finds that Ihc plain language ofthe guaranty bars Plaza 52’s  second cause of action. 
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Accordingly, (lie courl also linds that Plaza 52's motion shodd bc denicd, and defeiidants' cross 

molion granted, with resilect to that causc oi' action. 

DRCIS JON 

ACC'ORDTNGI .Y, for the foregoing reasons, it is hereby 

O R D E E D  lbat f he motion, pursuant to CPLR 32 12, of plaintiff Plaza 52, LJX is granted 

to the extent that said p1:lintilfis awarded sumnary judgment on its first cause of action against 

defendants hercin solcly on the issue of liability, but is denied as to the second cause of action; 

and it is further 

ORDERLX) that the issue ofthe calculalion oldamages on plaintiffs first came ol'action 

is referred io a Spccial Referec to hcar and report with recommendations, except that, in the 

event of and upon the f i l  [rig oC a stipulation of the parties, as permitted by C'PLR 43 17, the 

Special Referee, or anotlier person designated by the parties to serve as referee, shall determine 

the aforesaid issue; and it is h t l i e r  

ORIjERXD that ihis motion i s  Iicld in abeyance pending receipt of the report and 

recommcndations of the Special Rcfkrec and a motion pursuant lo CPLR 4403 or receipt of the 

determination 01 thc Special Referce or the designated relerce; and il is krthcr 

ORDlXET3 that counsel for tlic prvty seeking the reference or, absent such party, counsel 

lor the plaintiff shall, wiihin 30 days iiiom the date of this order, serve a copy of this order with 

noticc of entry, together with a completed lnfonnation Shcet, upon the Spccial Keferce Clerk in 

the Motion Support Officc in Jim. I 19 at 60 Centre Street, who is dirccted to place this matter 011 

the calendar of the Specisl Rel'ercc's Part (Part S O  R) for the earliest convenient date; and il is 

further 
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ORDERED that ihe cross motion, pursuant to CPLR 3212, o f  defendants C'haim Cohen, 

1 

Benzion Zion Suky and Yossi Zaga is granted solely to the extent that the second cause of action 

in the complaint is dismissed, but is in all other respects denied. 

Dated: 

New York, Ncw York 
August 1 1 2009 

ENTER: + Iter B. Tolub, J.S.C. 
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