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Index Number : 401 164/2008 

METROPOLITAN TRANSPORTATION 

FULTON STREET TRANSIT 

SEQUENCE NUMBER. 002 

vs 

COMPEL 

PART 

INDEX NO. 

MOTION DATE ~ 

I MOTION 6EO. NO. 

MOTION CAL. NO. i 
I this motion to/for 

I I PAPERS NUMBERED 

I Notice of Motion/ Order to Show Cause - Affidavits - Exhibits ... 

I Answerlng Affidavits - Exhibits. 

Replying Affidavits - 

Cross-Motion: K.: Yes r 7  No 
Upon the foregoing papara, it is ordered that this motion 

IS DECIDED 
IN ACCORDANCE WITH ACCOMPANYING MEMORANDUM DECMOM 

e, 
I 

I J. s. c. 
:heck one: FINAL DISPOSITION r NON-FINAL DISPOSITION 

:heck if appropriate: I ' DONOTPOST n REFERENCE 
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Tn ?-:he Matter  (-1 F the METROPOT,I'TAN 
TRANSPORTATION R U T H O R l T Y ,  r e l a t i . v e  t.o 
a c q u i r i n g  t . i t l e  i n  f e e  s imple  absoluhe to 
certain real propert .y ,  a n d  l i e r m i  n a t i n g  t h e  
private i n t e r e s t s  i n  v a u l t s  i n  c e r t a i n  N e w  
York C i t y  s i d c w t ~ l k s ,  r e q u i r e d  for t . he  6 s", 

I t  

<%e9 78 
% 
n. 

FUL,TON STREET T l < A N S I T  CENTER PROJECT 
Phase 2 

'"i % 4& 

ELOCK 7 9 ,  LOT 15; BLOCK 79, LOT 16; 
ELOCK 79, LOT I?; BTAOCK 79, LOT 13; 
BIiOCK 79, LOT 21 (FEE A N D  VAULTS); 
BLOCK '79, TJO'I' 25, ;  BLOCK 79, LOT 26 ( V A U L T S )  
a s  said p r - o p c r t y  i n  shown o n  t h e  current 
T a x  Map 01 t h e  Eorough of Manha t t an ,  City 
and State o f   NE!^ Y u r k .  

Index No. 401 164/O8 
M t n  S e q .  002 

WALTER B. TOLUB, J.: 

'This  is METROPOLITAN TRANSPORTA'YION AU'I 'HORITY'  S ( M T A )  motion 

to m o d i f y  t . h i s  C n u r t ' s  o rder  daI.ed May I.?, 2009, to cornpel 192 

BROADWAY JEWELERS, INC . d / b / a  RENATSSANCE JEWELERS ( C l a i m a n t . )  L o  

remit $89,375.70 p l u s  .i r i t c r e s t .  

F a c t s  

The MTA a c y i j r c d  t j . t l e  t n  B l o c k  7 9 ,  Lot 1.5, ;IS d c s i y n a t c d  in 

t h e  C i t y  Tax Map for the Rnrougl-I of Manha t t . an ,  on  March 2 9 ,  3006. 

Claimant. f i l e d  a Notice of  Claim with respect t o  i t s  fixture:;. 

MTA made <3n i r 1 i t : i . a  I. paymcnt. 1.0 Claimant, which was received on 

L J u l y  ?6, 2006; i.n t h e  p r i n c i p a l  amount of $46,435 p l u s  $2,2447.'/3 
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i n  i n t e r e s t .  

On Augiust 11, 2006, the MTA Claimant, a n d  M r .  Robert 

G o t t l i e b  [ C1.a iman . t ’~  attorney] o f  the Law Firm G o 1  d s t c i r i ,  

G o l d s t e i n ,  R i k o n  a n d  GotLlieb, P.C., e n t e r e d  i n t o  an ag reemen t  

(Agreement). The A q r e c m e n t  providcd t h a l .  MTA would make an 

a d d i t i o n a l  advance  payment of $95, 000 L o  secure Clai .mar l t ’ s  

ag reemen t  t o  v a c a t - e  t h e  premises by  a dake c e r t a i n .  The  

Aqrecment  also provided t h a t  if the C o u r t ’ s  f i n a l  award was less 

than $95,000 above t.he i n i t - i a l  advance payment ,  C l a i - m a n t  wou1.d 

r e p a y  MTA the d i  Ffererice a l o n g  w i t h  i .riterest. P a r a g r a p h  4 of 

t .he  Agreement states : 

4. M’IA will p a y  R e n a i s s a n c e  ! J e w e l e r s  on or 
before  the Penalty D a t - e  $95,000 as an 
acldj.t.ioria1 advance  payment, w i . t . h  i n t e r e s t  a t  
9 %  from tihe Vesting Date u n t i l  the Penalty 
Dale ;  p r o v i d e d  however,  that Renaissance 
Jewelers and the Law Firm shall p a y  back  to 
t h e  MTA: ( I )  t h e  amount, if a n y ,  above t h e  
p r i - n c i p a l  o f  t h e  f i n a l  f i x t u r e  award due 
Renaissance Jcwelers  is l e s s  t h a n  $9.5,000 
above the pr i r ic i .pa1  amount o f  t .he  initial 
advance payment and (ii) t h e  in terest .  p a i d  h y  
MTA to R e n a i s s a n c e  Jewelers or1 a n y  such 
amount .  

(MTA Ex. C [bold ernphas:;..s; a d d e d ] )  

Pursuant L o  t h e  Agreement, the MI’A made t h c  a d d i t i o n a l  

advance payment. k c )  Clairnaiit on September 7, 2006. Claimant 

rece ived  $95,000 plus $ 3 , 9 8 2 . 1 9  i.n i n t e r e s t .  

A Lr-ial w a s  (:(Inducted Lo d e t e r m i n e  t h e  value of  the 

i 

F i x t u r e s  - T h i s  Court r e n d e r e d  i t s  d e c i s i o n  de te r ,min i r lg  t h a t .  t h e  

v a l u e  01 the l i x t u r e s  w a s  $55,645 and dirc?.cLed the pariies to 

2 
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Se t t . i e  t .he Judgmen t .  

Prior 1.0 tile Judgment b e i n g  s e t t l - ed ,  t h e  M'TA brouqhi. t h i s  

m o t i o n  t.o (:ornpe:L Claimani: t.o payback  overpayments made by the MTA 

i n  the a m o u r ~ t  037 $85,780 pI.us $3,595.70 in i n t e r e s t :  pursuant to 

t h e  Aqreement. 

C l a i r n a n t  argues that t . h i s :  m o t i o n  j.,? b a r r e d  by  res judica Fa. 

D i s c x s s i o r l  

At the I . i r n E >  o f  trial, t h i s  Court. W E I S  unaware of thc! 

Agreement bc tween  t h e  parties p r i o r  to thi..r: motinn b e i n g  made by 

the MTA a n d  therefore gave n o  c o n s i . d e r a t i n n  t o  the terms entered  

into betweer1 the M'TA, Claimant. and C l a i m a n t ' s  attorney. 

Errii n e n t  Domain P rocedure  Law ( E D P I , )  5304 [HI provides t h a t . :  

When an  a d v a n c e  paymenL t o  a condemnee made 
p i ~ r s u a n t  t.o t h i s  s e c t i o n  by t .he condemnor 
exceeds t h e  award of the c o u r t  f - o r .  t h a t  
p r o p e r t - y ,  the c o u r t  shall, on motion, e n t e r  
judgmeni. i n  favor of the condemnor for  the 
arnount of such excess and a p p r o p r i a t e  
i n t e r e s t .  S u c h  motion sha.11 be made on n o t i c e  
served within t h i r t y  d a y s  a f t . e r  d c l i v e r y  t o  
t.he condemnor of  t.he d e c i s i o n  of  t:he court 
m a k i n r j  t h e  award. 

(F,DPL 5304 [H.I ) 

It. follows that t h e  MTA i s  e n t - i t l e d  to L h e  d i f f e r e n c e  in t .he  

p r i  ncipal amount. between t h e  a d v a n c e  payment  a n d  thc 1 i nal award 

a s  de t .e rmjned  by  t h i s  Court. and t . h a t  t h e  d e c i s i o n  da t ed  May 1 2 ,  

2 0 0 9  should h e  m o d i f i e d  a c c o r d i n q l y .  

Accordingly, j . t  is 

ORDERED t h a t :  thi: ;  Cni,ir.t.'s d e c i s i o n  d a t e d  M A Y  12, 2 0 0 3  is 
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m o d i f i e d  to Lhe e x t e n t  t h a t .  C l a i m a n t  is d i r e c t E d  to r E m i I .  MTA's 

overpayments  in t h e  amorlnt of $89,375.70 pl.1.1~ i n t e r e s t .  at A r a t e  

of 9%; and it is t u r t h e r  

ORDERED ILhit the parities are to s c L t l e  judgment provi -d ing  

fur clr~ award in favor of the M'TA a s  o u t - l i n e d  herein. 

T h i s  memor;3rldum o p i n i o n  constitutes the deci,qj o n  and o r d e r  

of- t h c  C o u r t .  

- ~. 

- HON. WALTER -+ P,. TOLTJR, J . S . C .  
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