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Plainti ff, Index No.: 1005 1 1/09 

- against - 
COSMETIC IZESlOIU'I'ION MARKETING, INC., 
MHR, INC,, MEDICAI. HAIR RIIS'I'ORA'I'ION, 
CRAIG ZIERING. M.D., and "JOI IN DO13 NO. I 
"JANE DOE NO. 7", 

Defcndants. 
_______------I----_____r________________------------~---------------- 

Motion Scquencc Numbers 00 I an 

JOAN B. LOBIS, J.S.C.: 

Motion Scquencc Nurnbcr 001, dcfcndants MIIK, Inc., and Medical Hair Restoration s/h/n Mcdicnl 

Hair Rcstoration, Inc. (4'Ml-IR') mow,  pursuant to C.P.L.R. Rulc 32 1 1 (a)(S), for an ordcr dismissing 

plaintiffs claims as time-burred. In Motion Scqucncc Number 002, defkndnnt Craig Ziering, M.D., 

moves for thc same relief. 

This is 811 uction for mcdical malpracticc and breach oFcontrnc1 relntcd to dcfcndiints' 

performancc of hair restoration surgery on plaintiff Jane Strong. On Dcccmbcr 2 I ,  2004. a f k r  

consulting with Dr. Ziering at MI-IR's ofliccs. Ms. Strong signcd a contract with MHR for hair 

restoration surgcry. On January 4, 2002, Dr. Zieriny pcrformcd hair restoration surgery on Ms. 

Strong al the Manhattan ollices of'MHR. Thc procedure involvcd cutting u piecc ol'scalp froin the 

back or Ms. Strong's head, removing the huir, and trnnsplonting thc hair to her forehead. Ms. Strong 

returncd to MI-IR's offices on January 16, Januury 30, February 2 1 ,  and Murch 29,2002; at cach visit 

Dr. Zicring dctcrmined that the wound on the back ol'plainliff s hcnd had not healcd propcrly. Ms. 

Strong again returned to MI-IR on Scpiembcr 16, 2002, and claims to have met with Dr. Zicring, 
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which hc disputes. On March 21, 2003, Dr, Ziering lei1 MI-IR’s practice and ceased practicing 

medicine on MHR’s behalf. Although thcrc were somc telephone calls between Ms. Strong and 

MHR through May 2003, Ms. Strong did not receive treatment at MHR in 2003,2004, or 2005. In 

early 2006, therc were four canccled or “no-show” appointmenis. Ms. Strong returned to MI-IR for 

the lasl timc in Octobcr 2006. This action was riot comrncnced until January 14,2009. 

“A dcfenduni who seeks disinissnl of a complaint pursuant to CPLR 321 l(a)(S) on 

the ground that it is barred by the statute of limitations bears thc initinl burden of proving. prima 

facie, that the timc in which to SUC has expired.” Grn vel v. Cicoln, 297 A.D.2d 620, 620-21 (2d 

Dep’t 2002)(ciin~ionsomitted). Mcdical malpmctice actions “must be conimenced within two years 

and six months of the act, omission or lhilure complained or  or last treatmcnt whcrc thcrc is 

continuous treatment for thc same illness, injury or condition which guvc risc to the said act, 

omission or failurc.” C.P.L.R. 0 214-a. A medical mulpractice action accrues on the date of the 

incident causing the plaintif’s nllegcd harm. b - 1  t v  , ’ *  I orre ,56N.Y,2d399,410(1982). 

I-lowevcr, the statute of limitations is tolled as long as the plnintiflrcrnains under the continuous carc 

or treatment of Ihc physician. &Cox v. K b  lsboro Mcdical Grow , 88 N.Y.2d 904 ( 1996). ‘I’wo 

elements must bc met for treatmcnt to toll [hc statutc: the trcatmcnt must relaic to the original 

condition or complaint, and further treatment must be “csplicitly anticipatcd by both physician and 

patient.” W d s  -on v. Qrentre ich, 64 N.Y .2d 896, 898-99 ( 1985). Thc second clcment can be 

manifested by “a regularly schedulcd appointment for tlic near future, agrecd upon during [tlic] last 

visi1,”or “where the physician and palicnt reasonably intcnd the patient’s unintcrruptcd reliancc upon 

the physician’s obscrvution, directions, conccrn, and responsibility ior oversecing the paticnt’s 

progress.” Id- 
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DcFcndants have dcmonstrated that the time within which to bring an action for the 

nllcycd malprnclicc that occurred on January 4,2002-ver scven ycars prior to the conirnenccnlcnt 

of this action-has expircd. The burden shiits to plaintiff to demonslralc that the continuous 

treatmcnt doctritic npplics to toll thc statutc ol’limitations. 

Ms. Strong is not cntitled to toll thc statute of limitations to purvuc a niedical 

malpractice clnirn against Dr. Zicring. All partics agree that the date of thc last meeting betwecn Ms. 

Strong and Dr. Ziering was in 2002. Dr. Zicring left MI-IR and stopped pcrlbrming work in thc Ncw 

York of‘licc on March 21, 2003. ’I’he continuous trcutment doctrine cxists to allow a paticnl to 

maintain her relntionship with her treating physician without jcopardizing a potential mnlpructicc 

claim, in the bclief that “the most cfficacisus medical care will be obtained whcn the attending 

physician remains on R casc from onsct to curc.’’ JvicDcrmo~, m, at 408, citing B m i a  v. Citv of 

New Yo&, 12 N.Y.2d IS 1 (1962). Thc physician-patient relationship bctwcen Dr. Zicring and Ms. 

Strong cnded, nt thc very Intcst, in Mnrch 2003, when llr. Zicring I d  MRI-I, cvcn though Ms. Strong 

alleges that she rnaintaincd tl relationship with MI-IR. As Dr. Zicring no longer had n relationship 

with MI-IR aftcr March 2003, Ms. Strong cannot maintain her claim against Dr. Zicring by claiming 

that MHR or nny of its doctors were Dr. Zicring’s aycnts. Allcnde v, Ncw Yark C ilv I-lcnlth & 

Hosns.Corp., 90 N.Y.2d 333,339 ( 1  997) (”Whcre the continuing treatrncnt is providcd by sotiicone 

. 

other than thc allegcdly ncgligent practitioncr, thcrc must be “‘an ngcncy or other relcvant 

rclationship”’ bctwecn thc hcalth cnrc providers.”), citing Mcnlh v, M w, 68 N.Y.2d 992,994 

( 1986). quoiiu ~cDcrmoif , sunrg, at 403. 
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. .  . .. . _ . . . . 

Nor is Ms. Strong entitlcd to toll hcr claims against MHR. Ms. Strong claims thut 

she is cntitlcd to a tolling ofthe stntulc bccause she nevcr indicated any intent no/ to rcturn to MI IR. 

But mutual intent to continue treatment is not sufticicnt to toll the statute unless it is accompanicd 

by the patient’s “uninterrupted reliance” on the physician’s trcotmcnt. Richardson. suara, at 899. 

Ms. Strong has no1 deiiionstratcd “unintcrrupted rcliancc” on MHR, and any attenipt would be bc1it.d 

by her hilure to show up to numcrous scheduled nppointmcnts in early 2006. Without a showing 

of relinncc, her return visit in Octobcr 2006 constitutes either R patient-initiatcd return visit o r  ;1 

renewal ol‘contact, ncither of which tolls the statute of limitations. See McDermoll , w, at405 

(“Continuous treatment does not contemplate circuinstances whcre n patient initiates return visits.”); 

Clayton v. Mern . Hosp. f e c r r  & Allied Dis- *, 58 A.D.3d 548, 549 ( 1 s t  Dcp’l 2009) 

(“Renewal ofcontnct”not entitlcd to tollingofstntutc); $cealso, 0’ Ponnell v. Siegcl, 49 A.D.3d 4 IS 

(1st Dcp’t 2008). In addition, MHR’s cfforts to rollow up with MY. Strong in 2003 demonstrule 

mutual intent to continue the physician-patient rclntionship, but do not demanstratc reliancc. 

Thcrcfore. MHR’s cflorts do not cstnblish coniinuous treatment. & && v. C o b  ‘ * 73 N.Y.2d 98, 

104-05 (1989) (explaining “sound policy reasons” to encourage doctors to I‘ollow up on paticnts 

without I‘car of tolling slaiuie of limitations). 

Plaintifl-s complaint also includes a claim for breach of contract. Generally, i f  an 

action sounds in medical malpracticc, u plaintiff cannot also pursuc a breach of contract cause ol’ 

action unless “plainti ffcun prove that. within the conlust ofmcdicul treatment, dcl’cndant exprcsscd 

a specific promise to cffccl a cure or to accomplish some definite rcsult.” Scalisi v, NYU Medical 

Center, 24 A.D.3d 145, 147 (1st Dcp’t 2005) (citation omitted). Included in Ihc medical records 

-4- 

[* 5 ]



anncxcd 1o.defendants’ papers is a consent form signed by Ms. Strong which states that she 

“understand[s] that Dr. Ziering will do his best to producc satisfactory results, but that he cannot 

promise the quality of the rcsult or Licedoni from complications.” I t  does not appcar that thcrc was 

any promise to cure or for a certain rcsult. ‘I‘hc breach or contract claim is essentially a clnini for 

medical malpractice and. LIS stntcd above, is timc bnrrcd as to both Dr. %icring and MI-IR. 

Although thc padies did not rnisc this issue in thcir papers, there is one remaining 

defendant, Cosmctic Restoration Marketing, Inc. (“CRM”). According to thc affidavit of service 

filed in the county clerk’s ol’ficc, CRM was scrved pursuunt to U.C.L. (5 306. CRM did not appcar 

at the preliminary confcrcncc on Junc 23,2009, and there is no cvidencc tha\ CRM has appeared in 

the action. Plaintiffs complaint refcrs to defendant MHR as including or doing business with the 

entity CRM. A review of. thc Ncw York Slate Dcpurlmtnt or Statc Division of Corporations 

database indicatcs that “Cosmetic Restoration Markcting, Inc.” is an inuctivc entity that was 

dissolved on May 3 1,2002. Accordingly, thc court ducins that 1hc claims against CRM, if any. are 

time barred. 

For all of lhcse rcusons, thc motions to dismiss are granlcd and thc compluinl is 

dismisscd as to all defendants. Thc Clcrk is dircctcd to enterjudgmcnt accordingly. This constitules 

the dccision and ordcr of thc court. 

Datcd: 2009 
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