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SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK - I.A.S. PART 62 

Plaintiff, 
-against- 

Index No.: 107 134/07 
Motion Seq.: 002 
Motion Date: 7/10/09 

This motion by d e h d a n t s  Metropolitan Transportation Authority, Ncw York City 

Transit Authority, arid ‘l’ri borough Bridge and Tunnel Authority, (or summary judgment 

dismissing plaintill’s complaint and all cross-claims against thcm, is denied Ibr tlie reasons slated 

morc f d l y  below. 

l’laintiff Eve-Marie Boisbel brought this action lo recovcr for injuries she allegedly 

sustained on Scptember 25, 2006 when shc was crossing the strcct on the corner ol’Lexingtori 

Avciiue and East 63“’ Strcet, New York, Ncw Yorh, and was struck by a car driven by Guy 

Corricro. C‘nrriero’s vehiclc was caused to lunge forward when it was hit by aiiothcr car opcratcd 

by Joel Noonan cluriiig his altempt to tlcc from MTA policc officers. 

The facts (which are undisputed for tlie iiiost part, unless otherwise indicated) can bc 

round in  tlic parties’ motion papcrs and are as follows. On September 25, 2006, .loel Noonan 

parked his car at a bus stop located on Lcxiiigtoii Avenue. Haviiig observed Noonan’s parkiiig 

violation, Metropolitan Transportation Authority (hercinafter: “MTA”) policc approached him 

and askcd hiin for his driving licence, which Noonan produced. M‘I’A police o l k e r  Nelson Pcrcz 

directed Nooriaii to wait in his vchicle and returiicd to the patrol car to write up a summons for 

the violation, at which time Noonan “slow1y”drovc away. According to the inovaiits, the MTA 

police turned on tlie lights and the siren oil the vehicle, arid followed Noonan’s car. As Noonan 

sped LIP, MTA police engagcd in pursuil ofNooiian, who eventually rim a rcd light at tlie 

I I 

[* 2 ]



intersection of 63 ’” Strcet and Lexington Avenuc, craslicd into the vehicle operated by Guy 

Corriero, arid causcd C’oi-riero’s car to jump off the curb and hit plaiiitifi‘, Shortly after the 

accident, MTA police arrivcd at thc location and arrested Noonan. Only after his arrest did thc 

M‘I’A officers learn that Noonan was wanted lor a niurder in tlic statc of Khode Island. 

Defendants Metropolitan Transportation Authority, New York City Transit Authority, 

arid I*ri borough Hridge and Tuntiel Authority now move for su1-nmary judgment dismissing all 

claims against lhem, pursuant to CPLR 53212, on the grounds that Vehicle and Trallic Law 

(“VTL”) $ I 104 exprcssly c o n k s  upon them a privilcgc as to their conduct in the operation of 

an cincrgency vehicle during an cmcrgency operation. Plaintiff, in her opposition points out that 

V‘I’L 5 1104 does not shield defcndants i‘rom liability whorc thcrc is evidence that there was a 

reckless disregard of tlic safety olothers in thc opcration of the emergency vehicle, and, as therc 

are iacts in disputc as to the inantier in which thc MTA police ol‘iicers operated their vchiclcs, 

suiniiiary judgment caimot be granted. 

The propoilent oi’a motion for sumiiiaiy judgment must niakc a primLr-fiicitl showing o l  

entitlcment to judgment as a matter ol law,  tendering sufficient evidence i n  an adrnissiblc form to 

demonstrate thc absence o l  any material issues of’ Iact. (AZvarez v I’rospci Hosp., 68 N.Y.2d 320 

[ 19871). ( h e  the movant has niadc such a showing , the burdcn then shifts l o  tlie opposing pady 

to produce evidencc in admissible foriii sul‘fciciit to cstablisli tlie existencc or  any material issues 

of fact requiring a trial of the action. (Zucker.mon v Cily u J N m  I’wk, 49 NY2d 557 [ 19801). 

However, wherc the iiioving party fails to make aprinza facie showing, the molion must be 

dcnied regardless of ttic sulllciency of the opposing party’s papers. (See Winegard $7 NPW York 

Univ. Med C’ir.. , 64 NY2d 85  1 I 1985 I). 
VTL 5 1 104 governs the conduct of police oi‘kers, sucli as the ones in this case, 

when operating an “autlioriLed emergency vehicle” in an “ciiicrgency operation.” VTL 0 1 1 4(b) 

deGnes “cinergeiicy operation,” in relevant part, as “[the] operation , , , o lan  ‘authorizcd 

emcrgency vehicle’, whcn such vehicle is . a pursuing an actual or suspected violator oi‘ the law . 

I .” V’I’L $ 101 includes police vehicles in its definition of a11 “au thor iA  emergency vehicle,” 

and VTL 5 I32(a) describes a “police vehicle”, in pertinent part, as “every vehiclc owned by , . . a 

public authority . . . and operated by the police department or law enforcement agency of such 
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governiiicntal unit , . , .” While VTI, $ I 104 permits a driver of‘ an authorized emergency vehicle 

during an emergency opcration to disregard certain vehicle and traffic laws, the law does not 

iiisulate such drivers froni all liability where there is evidence of “reckless disregard 01’ the safety 

of’others.” (V‘l’l, 9 1 104 [ e ] ) ,  

. .  

To hold MTA liablc, plaintiffiiiust “show that thc actor has it7le17licznally done an act of 

ail unreasonablc character in disregard of a known or obvious risk that was so great as to make it 

highly probable that harm would follow and has done so wilh conscious inu’@mce to the 

U L I ~ C O ~ ~ Z ~ . ”  ( G c n u s i  17 P c i q ,  254 AD2d 172 [ l a ‘  Dcpt 19981 [emphasis in original] ). ‘I’he reckless 

disregard test requires a sliowiiig 01‘ inore than a momentary judgment lapse. ( I d )  

There is no disputc that pursuant to VTI, 5 I 104, thc MTA vehicle was permitted to 

pursue Noonan’s vehicle in disregard of some of the vehicle and traffic laws. As movants in  the 

iiistaiit motion defendants have the burden of showing, through admissible evidence, that there is 

,110 disputc that the MTA police conductcd the pursuit in a non-reckless nianncr. 

Plaintii’l’coiitends in hcr opposition that there are sufficicnt facts in dispute as to the 

niaiiiier in which the MTA police conductcd the chaise to precludc summary judgiiieiit. Plaintiff 

submits the deposition testimonies of fivc non-party eye-witncsscs, the two MTA police oI‘licers 

involved in the September 25, 2006 pursuit, Oflicer Perez and Scrgeaiit Paul Dum,  and 

Dctcctive Keiuieth Stewart, an M’I’A detective who inlcrviewed Officer Perez and Sergeant Dunn 

about the incident after tlic incident had occurred. Ilctective Stewart, on the other hand statcs, in  

his deposition testimony, that tlic officers told him when hc interviewed them right after the 

incident that the incidcnt bcgaii on Lexinglon Strcct between 67‘h and 66“’ Street, directly 

contradicting the of’licers’ testimony that it began between 651h and 64Ih Streets on Txxington 

Rvenuc. ‘Hie oflicers also tcstified that when Noonaii took off they turned on the siren and the 

lights uti he i r  vehicle and followed Noonan’s vehicle on Lexington Avenue towards 63Id Street, 

wlicrc they observed the instant accident. Both MTA olllcers deny cngaging in a high speed 

pursuit and describe tlicir speed to have rcaclied maximum of 20 mph throughout thcir drive on 

Lexington Avenue. Additionally, Sergeant D u m  denies weaving in and out of the traffic, 

however, admits to maneuvering his vehicle in ordcr to follow Noonan’s car. 

. .  

The non-party eye-witnesses’ testimonies vary greatly fkom thc MTA offkers’ 
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testimonies both as to where the incident began, thc spced of the oftkcr’s vehiclc, and thc 

iiianiier in which the ofiicers conducted the pursuit. 

Nun-party eyewitness Edison Suero, a sclf-cniploycd taxi driver, observed the allcgcd 

cliase starting from an intersection of 7 1“ Sheet and Lcxington Avenue. I IC dcscri bed Noonan’s 

speed to be 40-50 mph and testified that the MTA police were traveling at approxirnately 40-45 

mph, “brcaking and trying not to hit anyone.” Additionally, he states that he observed the MTA 

policc wcavc in and out o l  trallic several times and pass a red light. 

Noli-party cycwitiicss .lose Sosa maintains lie was standing in flont o l  Hiinter College, 

located at Lexington Avenue bctwccn 69Ih and 681h Street, when he saw a sedan car weaving in 

and cmt of traffic following Noonan’s car at thc spccd of 35 1~11311. I-le did not hear the siren and 

docs not rciiiember whether the car had its emergency lights on. 

According to non-party witness Glyn Parsley, he was cycling from 75“’ to 59‘” Street on 

Lexington Avenue. At about 67‘” Strcct ]IC saw both Noonail’s and the MTA vehicle driving 70 

iiiph forcing him to swervc onto thc sidewalk to avoid being hit. 

Non-party witncss Evan Schcier states that at the time oftlie incident he lived at 85 1 

Txxington Avciiue between 64“’ a i d  65‘” Strect. After hcaring the sirens, he saw a black Jeep 

Cherokee and an MTA car chasing after it. Assuming the city speed limit to be 30 niph, hc 

described MTA car’s spccd to havc bccn 50 mph. He lost sight of the pursuit from the 

intersection of 64“’ Strcct and Lexington Avenue and heard a crash coming from the 6Jrd Street 

either two minutes later (according to a stateinelit he gave on the day of the accident) or fifteen to 

twenty seconds later (according to his EBT testimony.) 

Non-party witness Mildred Bciitoii states that she believed that both Nooiiaii’s car and the 

police car were travcling between 50 and 60 niph at the time of the crash and remembers hearing 

a policc siren prior to the crash. 

The evidence subriiittccl docs raise triable questions regarding the length of’ the pursuit, 

what the actual speed of thc MTA defendants’ car was, and whether MTA policc ofticcrs driviiig 

was erratic, reckless, and/or “with coiiscious indillkrence to thc outcoine.” With contradictory 

accounls of the incident and the oflicers’ conduct in pursuing Noonan, issues of credibility are 

raised which are not appropriate for determination on a niotion Tor suninmy judgment and 
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should be reservcd for the trier ol'hct. (Curtis Properties c'orp. v Grk f  Comnpanie,s, 212 AD2d 

259, 263 [ I "  Dept 19951). 'I'hus, tlic motion [or summary judgmcnt must be denied. 

Accordingly, it is 

ORDETIEI) that this motion by defendants Metropolitan Transportation Authority, New 

York City Transit Authority, and '17ri borough Bridge and 'I'unncl Authority fur summary 

jiidgment dismissing plaintiffs claims and all cross-claims against thcin is denied in its entirety; 

and it is further 

ORDEREII that deleendants Mctropolitan Transportation Authority, New York City 

Transit Authority, and Triborough Bridge and Tunnel Authority serve a copy of this decision and 

order with Iioticc of entry upon all parties and upon the Clerk of thc Court, within 20 days 01 

entry hereof. 

' h i s  constitutcs the decision and ordcr of the court. 

New York)New vork KAREN S. SMI'I'I I ,  . I . S . C .  
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