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SUPREME COURT OF THE STATE OF NEW YORK 
NEW YORK COUNTY: IAS PART 6 

X 
SHIRLEY H. BUDASSI, as Executrix of the Estate of 
STEPHEN P. BUDASSI, deceased, and SHIRLEY H. 
BUDASSI, Individually, 

_--1__-___--_---_---____1___1_________3_---.-------------.----------- 

Plaintiffs, 

- against - 
MEMORIAL SLOAN-KETTERING CANCER 
CENTER; MEMORIAL HOSPITAL FOR 
CANCER AND ALLIED DISEASES, 
RONALD P. DeMA’ITEO, M.D., STEPHEN B. 
SOLOMON, M.D., WILLIAM ALAGO, M.D.; 
CHARLOTTE ARIYAN, M.D.; RONALD A. 
KROSS, M.D. and STEPHEN PASTORES, M.D., 

Index No.: 1 104 1 1/08 

In Motion Sequence Number 002, plaintiffs move, by order to show cause, for EUI order, 

pursuant to C.P.L.R. 49 3 I O  I and 3 126, and Rules 3 106 and 3 124, compelling defendants to ptoducc 

the written statements of Ronald P. DcMatteo, M.D., Stephen B. Solomon, M.D., and William Alago, 

M.D., regarding the medical care and treatment they provided to decedent Stephen Budassi; 

compelling defendants to produce complete copies of all documents prepared, received, or sen1 by 

defendants regarding New York State Department ofHealth’s (“DOH”) investigation of Mr. Budnssi‘s 

death, including the Statement of Deficiencies and the Plan of Correction; and, compelling defendants 

to produce all statements made by the named defendants at the morbidity mortality/quality assurance 

meeting held regarding the death of Mr, Budassi, should any statements exist outside those identified 

in defendants’ privilege log. In opposition,’ defendants seek denial of plaintiffs’ motion and, pursuant 

to C.P.L.R. $4 3 101 and 3 103, vacatur of‘plaintiffs’ discovery demands for Dr. DcMatteo’s one-page 

’ Defendants served a notice of cross motion but apparently did not process i t  as a timely 
cross motion. The papers titled “Notice of Cross Motion” are being considered as opposition papers. 
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of personal notes titled “Summary of Events over the past 5 days;” Dr. Solomon’s handwritten notes; 

and, Dr. Alago’s various written notes and an e-mail correspondence dated September 17,2006. 

This action concerns the death of plaintiff‘s decedent, Stephen P. Busassi, who was n 

patient at Memorial Sloan-Kettering Cancer Center (‘‘MSK’’ or thc “hospital”). Mr. Budassi suffered 

From a malignant tumor in his liver. On July 31,2006, a surgical procedure known as a Percumneuous 

Ethanol Injection (“PEI”) was performed. Plaintiffs allcge that although defendants had told Mr. 

Budassi that they would inject only about 5 cc’s of ethanol into the tumor, they actually injected 106 

cc’s of pure ethanoValcoho1 into Mr. Budassi’s liver tumor. Plaintiffs allege that the massive dose of 

ethanol caused Mr. Budassi to suffer ethanal/alcahol poisoning; he died on August I ,  2006, the next 

afternoon following the PEI. 

The instant motion conccms plaintiffs’ notice of discovery and inspection dated 

December 4,2008 (the “D&I”). The D&I seeks copies of any material received or sent by defendants 

regarding DOH violations of the State Hospital Code, Statements of Deficiencies, and/or Plans of 

Correction regarding Mr. Budassi. In their response to the D&I, defendants deny the existence of II 

Statement of Deficiencies or a Plan of Correction, and Further assert that any documents prepared for 

the DOH are privileged insofar as the submissions were required by the State of New York. The D&l 

also seeks production of copies of any notes maintained by defendants pertaining to Mr, Budassi. In 

their response to the D&I, defendants assert that certain responsive documents are privilcged. 

Defendants provide plaintiffs with a privilege log as to eight documents, asserting (alternatively, or 

a combination of two or three of the following) that the documents are privileged because they were 

prepared in anticipation of litigation; protected by the attomey-client privilege; prepared for a Quality 
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Assurance Meeting and used during the course of such; or, prcpared for an investigation by the New 

York Stale Office ofprofessional Medical Conduct (“OPMC”). The eight documents in question werc 

provided to the court for an fn curnew inspection. 

With respect to the assertion that certain materials werc prepared for a Quality 

Assurance Meeting or an invcstigation by DOH and, as such, are privileged, 

Public HealtkLaw article 28 authorizes the Commissioner of Health 
‘to inquire into the operation of hospitals’ (Public Health Law 5 2803 
[ I ]  [a]) to determine their compliance with statutes and regulations 
governing the quality and adequacy ofpatient care (see Public Health 
Law § 2803 [ 11 [b]). Hospitals have a quality assurance committee 
which also processes grievances (Public Health Law Q 280s-j [ 13 [d], 
[e]) and reports incidents of potential malpractice (see Public Health 
Law 5 2805-1 [Z] [a]); a hospital is required to cooperate with all 
DOH investigations or inquiries (see Public Health Law 4 2803 [ I ]  
[d] [i]; [4]) and the law is clear that certain records, documentation or 
committee actions required to be collected and maintained will 
remain confidential (see Public Hcntth Law 8 2805-m [2]). 

v. Del=, 2 A.D.3d 1259, I260 (36 Dep’t 2003); &Q Pub. Health Law $$2803,280S-j, 

2805-1, and 2805-m. Correspondingly, Education Law 6527(3) sets forth, in pertinent part: 

Neither the proceedings nor the records relating 10 
performance of a medical or a quality assurance review function . . . 
nor any report requirtd by the department of health pursuant to 
section twenty-tight hundred five-1 ofthe public health law described 
herein, . . . , shall be subject to disclosure under article thirty-one of 
the civil practice law and rules except as hereinafter provided or as 
provided by any other provision of law. No person in attendance at 
a meeting when a medical or a quality assurance review . . . was 
performed, . . . , shall be required to testify as to what transpired 
thereat. The prohibition relating to discovery of testimony shall not 
apply to thc statements made by any person in attendance at such a 
meeting who is a party to an action or proceeding the subject matter 
of which was reviewed at such meeting. 

For the attorney-client privilege to attach, “the information sought to be protected from 

disclosure must be shown by the party asserting the privilege to have been a ’confidential 
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communication’ madc to the attorney for the purpose ofobtaining legal advice or services.” Poteralsb;l 

v. Colornbc, 84 A.D.2d 887,888 (3d Dep’t l981),&-- , 5 1  N.Y.2d 62, 

68-69 ( I  980); C.P.L.R. 4 4503. “The [nttorney-client] privilege applies to communications froiii 

the client to the attorney when the communication is “‘made for the purpose ofobtaining legal advicc 

and directed to an attorney who has becn consulted for that purpose.””’ New Yo rk Times N e w s n w  

D i V .  Qf Ne w York u s  CQ, v. Lehfer McGo vern €30 V U  ,300 A,D.2d 169,171 (1 st Dep’t 2002), 

quoting Rossi v. Blue Cross & Blue $hi ‘e Id of Cr 1 c ate r Ne w Y o rk ,73 N.Y.2d 588,593 (1989). 

With respect to the qualified privilege of “mnterials prepnrcd in anticipation ot‘ 

litigation,” the party asserting the privilege must first demonstrate that thc materials were prepnrcd 

“exclusivcly for litigation.” Comrnerc c & I a s .  ips, Co. v, S.H. h f e r  Vision World ,225 A.D.2d 

3 13 ,3  14 ( I  st Dep’l 1996); C.P.L.R. 6 3 10 1 (d)(2). Materials prepared for more than one reason, 

and not exclusively for litigation, may subject the materials to disclosure. Commerce & Indus., 

at 3 14. If the party asserting the privilegc has established that the matcrials were prepared exclusively 

for litigation, thc party seeking the disclosure may obtain the disclosure “only upon a showing that thc 

party seeking discovcry has substantial need of the materials in the preparation of the case and is 

unable without undue hardship to obtain the substantial equivalent of the materials by other means.’‘ 

C.P.L,R. § 3101(d)(2). But, if the materials wcrc no1 prepared exclusivcly [or litigation-&, thc 

materials wecc crcnted for mixed purposcs (Comrner ce & I ndus., a1 314, citing Mavrikis vL 

oklvn Union Gss Co,, I96 A.D.2d 689 [ I  st Dep’t 1993])-then Q 3 I O  I (d)(2) does not apply and 

the party seeking the disclosure is “under no obligation to justify disclosure of [the materials] with a 

showing of undue hardship.” -, o sum at 3 14. 
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Plaintiffs seek certain papers rclating to DOH’S invcstigation into thc incident that givcs 

rise to this action. As a rcsult ofa complaint lilcd by Mr. Budassi’s son, DOH apparently conducted 

an investigation into Mr. Budassi’s death. In suppori of thcir request for uny material received or scnt 

by defcndants regarding DOH violations oftlic Statc Hospital Codc, Statemcnts of Deficiencies, and/or 

Plans of Correction rcgarding Mr. Rudassi, plaintiffs anncx to their papcrs the lettcr from DOH to 

decedent’s son which states, in pertinent part: 

As a result of [DOH’S] investigation, [DOH] found [Mcmorial 
Hospital for Cancer] in violntion of thc State Hospital Codc and have 
issucd D Statement of Deficicncics to the hospital to that eLTect (copy 
attached). The facility is requircd io submit a Plan of Corrcction to 
this of ice  within IS days. 

The copy of the Statcmcnt of Deficiencics that accompanies the lettcr indicates that i t  was pnntcd on 

Octobcr 2,2008. In response to the motion, defendants anncx an affidavit by James M. Gillson, M.D., 

AdminisIrator for Regulatory Affairs for Menlorial Hospital for Cancer and Allied Diseases, who 

states that the hospital ”did not reccivc nny stntement of deficicncics from the [DOH] for carc 

involving patient Stephen Budassi. ’I’hcret‘orc, [thc hospital] has no plan of correction.” 

The letter and copy of the Statement of Deficiencies anncxed to plaintiffs pnpcrs 

strongly indicates that defendant hospital receivcd a Statement of Corrections from DOH and that thc 

hospital was obligated to providc DOH with a Plan of Correction. But evcn assuming that these 

documents are in thc hospital’s posscssion, rhcy arc not subject to production. The cascs plaintiffs citc 

in support of their contention that the documents arc discoverable are distinguishable from the instant 

circumstances. In an1 i cti v. New Yark S t m t  ofHe& ,94 N.Y.2d 58 (1999), the issue 

was “whcthcr paticnts may obtain thcir own medical rccords from a Statc agency pursuant io New 

York Statc’s Frcedom of Information 1,aw”and involvcd different disclosure laws. fide v, Odd Fellow 
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&=alth Care Faciu, 188 Mix .  26 498 (Sup. Ct. Niagra Co. 2001), also cited by plaintiffs, 

involved a nursing home that the court specifically held was not subject to the same confidentiality 

provisions as hospitals. And, while plaintiffs cite Smith v, Df&gQ , w, in support of their 

contention that defendants must be compelled to produce these documents, in that case the plaintiffs 

had already received a packet of documents from DOH in response to a Freedom of Information Lnw 

request. The Third Department found that the Smith plaintiffs were entitled to the production of 

DOM’s statement of deficiencies, “redacted to remove conclusions of law and thc opinions of DOH,” 

but upheld the lower court’s determination that the remaining documents rclatcd to the DOH 

investigation were privileged from use in the case under Pub. Health Law $2805-m. Smith, at 

1261. Given that they already have an unredactcd copy of the Statement of Deficiencies which was 

provided to deccdent’s son, plaintiffs’ request for further material received or sent by defendants 

regarding DOH violations of the State Hospital Code, Statements of Deficiencies, and/or Plans OK 

Correction is denied as privileged under Pub. Health Law 3 2805-m. 

The privilege log asserts that Dr. DeMalteo’s notes are protected from disclosurc 

because they were prepared in anticipation of litigation, and that Dr. Solomon’s notes are protected 

because they were prepared for a Quality Assurance Meeting at which he spoke. However, Dr. 

Solomon’s affidavit annexed to defendants’ opposition papers indicates that he did not attend the 

Quality Assurance Meeting and that he did not refer to his notes when spcaking to thc doctor-Dr. 

George Getrajdman-who presented the case to the Quality Assurance Committee. In their papers, 

defendants assert that both Dr. DeMatteo’s and Dr. Solomon’s notes were prepared exclusively for 

litigation. They also assert that Dr. DeMatteo’s notes are a privileged confidential communication 

with his attorncys. 
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In his affidavit, Dr. DeMatteo states that he spoke with Mr. Budassi’s son on July 3 1, 

2006, who Dr. DeMatteo reports was “vety angry.” Dr. DeMatteo maintains that when Mr. Budassi 

died the next day, he contacted MSK’s Department oFLegal Affairs and“discusscd [his] thoughts with 

an attorney there and set forth [his] recollection in one page of personal notes titled ‘Summary of 

Eventsovcr the past 5 days.”’ The date at the top of the notes is August 5,2006. Dr. DeMattco states 

that the notes were made to “memorialize [his] memory of the events contempornneously with the 

events.” He sets forth that the notes were forwarded to MSK’s Department of  Legal Affairs. He goes 

on to state that he “prcpared he notes so that the attorneys would have [his] fresh version of the facis 

and could offer legal advice and counsel using [his] version of the facts.” 

Dr. Solomon also prepared notes. In his affidavit, he states that after Mr. Budassi died, 

he “anticipated that there would be an investigation.” Accordingly, he preparcd a single page of 

handwritten notes. The date at the top of the notes is “7/3 1/06”, which is the day before Mr. Budassi 

died. Dr. Solmon states that the notes were not given or shown to anyone, are not part of the patient’s 

chart, and were kept in a file that he created for himself for this case. 

Dr. Solomon does not assert thaL he prepared the notes in exclusively in anticipation 

of litigation. He retained thc notes in a personal file; he states he prepared the notes in anticipation 

of an investigation, but this statement is too broad to be interpreted 11s litigation, especially in light of 

the fact that there wtls an internal Quality Assurance investigation and external investigations [ha1 

occurred as a result of the incident which is the subject of this lawsuit. Moreover, it appears that Dr. 

Sol~rnon’s notes were prepared before Mr. Budassi even died; the notes are dated July 3 1,2006, and 

an In cumera review of the notes reveals that there is no reference to Mr. Budassi’s death. Dr. 
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Solomon’s notcs do not appear to havc been prepared exclusively for litigation and if they were nevcr 

sent to anyone. as he states, they could not be considered a privileged communication. Dr. Solonion’s 

notes are not proiccicd by the attorncy-client privilcgc or the privilege gmntcd to malerials prcpared 

exclusively for litigation. In contrast, Dr. DeMatteo’s summary appears to have been prepared by him 

for the attorneys in MSK’s Department of Lcgal Affairs and provided to them. Undcr thc 

circumstanccs described above, and aller an in ccimcru review of‘ Dr. DeMatteo’s notes, the court 

concludes that this material was made for thc purpose ofobtaining legal rrdvicc, and is protcctcd from 

disclosurc by the uttorncy-client privilege. 

Thcre are six documents in question that were generated by Dr. Alago, the physician 

who administered thc ethanol during the P I 3  procedure. The privilcgc lag lisls the six documents as 

”A” through “F”, and for the sake of clarity, the documents will be rcferrcd to herein as they wcrc 

listed in the privilcgc log. 

Document A is an c-mail communication dated September 17,2006, from Dr. A l a p  

to Patricia Soto, Administrator of thc Ilepartment of Radiology. The privilcgc log assens that this 

communication is protected as rnntcrial preparcd in anticipation of litigation; defendants’ opposition 

papers further assert that Document A is a privileged communication to an attorney. In his affidavit, 

Dr. Alago states that he wrote the e-mail aftcr he saw a letter from the “hospital’s patient 

reprcsentntive” to Mr. Budassi’s family about the procedure in question. I-le slates that he wanted to 

clarify some ofthe facts and circumstances; that hc believed litigation was likely; and, that he also sent 

the e-mail to MSK’s Department of Legal Affuirs. Even by Dr. Alngo’s own usscrtion, the e-mail was 

neither preparcd “exclusively for litigalion” nor for the purpose of obtaining legal advicc from an 
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attorney, which is confirmed by a review of thc document. At best, Document A is a mixed-use 

document subject lo disclosure. Document A is not prolected by the altomcy-clicnt privilege nor the 

privilege grantcd to materials prepared exclusively for litigation, and is discoverablc. 

Document B consists of seven pagc of handwritten notes, purportedly written a1 thc 

rcqucst of the attorneys from MSK who handled the OPMC hearing. The privilege log assens that 

Document B is a privilcged communication bctween attorney and client, thut the notes wcrc prcparcd 

in anticipation of litigation, and that the notes arc part of the OPMC investigation. The privilege log 

sets forth that the notes were provided to MSK’s Departrncnt of Lcgal Affairs as part of its 

investigation. Dr. Alugo states that after the OPMC commenced its investigation, he met with outsidc 

attorneys hired by MSK to handle thc invcstigation. At the outsidc attorncys’ request, he prcparcd ttic 

notes, which he provided IO the outsidc attorncys, and to MSK’s Departmcut oFLcgal Affairs, but not 

to the OPMC. Dr. Alago states that he understood these notes would remain confidential; that llic 

notes contain the facts and circumstances that the outside attorneys asked him to provide; and, that he 

understood that the outside attorneys represcntcd both his and MSK’s inrercsts. Under thesc 

circumstnnccs, Document B appears to have been prepared a1 the request of Dr. Alago’s attorncys for 

the purposes of obtaining legal advice, and a rcvicw of the document supports this finding. Document 

I3 is protcctcd from disclosure based on the privilege afforded to communications between attorncys 

and their clients, 

Document C is described in the privilege log as two pages ol‘notes made by Dr. Alago 

as part of thc Quality Assurance proccss and lbrwardcd to the Quality Assurance Department. ‘Ihe log 

asserts that the notes were made within twelve days of Mr. Budassi’s death. Defendants assert that 
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Document C is privileged because it  is part ofthc Quality Assurance process. Dr. Alago assens that 

as part of the Quality Assurance investigation that was conducted, he prepared Document C, which 

was discusscd with thc Quality Assurance Committee. Hc sets forth that the pagcs consist of  formulas 

and numbers only-an assertion which the court confirms by its in cameru inspection of Docurncnt 

C. As set forth, w, such materials providcd IO a quality assucnncc cammittce are gcncrally immunc 

from discovery, except when the statement is made by B party “to an action or proceeding thc subject 

matter of which was reviewed at such meeting.” Education Law 8 6527(3). While counsel for Dr. 

Alago sets rorth that Document C was “not prcpared with the intcnt of sccving as a party statemcnt 

provided to n Quality Assurance Committee,” there is no basis to determine this from thc notes 

themselves. Mcrely because the notcs contain formulos and numbers instcad of words does not mean 

that the notes arc not n statement. Document C is discoverable as a statement made by a party and 

shall be disclosed. &g vanBernen v, L o e b  Mod. Ct rL, 277 A.D.2d 374,375 (2d Dep’t 2000); 

Schwa- v, Tr ive& 189 A.D.2d 15 I ,  I54 (4th Dep’t 1993). 

The privilege log describcs Document D as “[t]wvo pagcs or notcs documcnting 

conversalions with patient’s family mudc within three days of the decedent’s dcoth.” The privilcgc 

log states thai Document D is protected from disclosure as a document prepared in anticipation of‘ 

litigation; defendants’ opposition pupcrs furthcr arguc that Document D is a protected attorncy-clicnt 

communication. Dr. Alago asserts that on August 1. 2006, and thc following few days, he hod 

conversations with Mr. Budassi’s son and daughter. He wrote two pages of notcs about ihcsc 

conversations. The notes also record a conversation with another physician at MSK and set fodh what 

had been discusscd during the informed conscni discussion. Dr. Alago rrsscrts that the notes were not 

added to thc chad and were personal; that the notes were sent to MSK’s Depariment of Legal Affairs; 
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that he bclievcd litigation might ensue due to Mr. Budassi’s son being “very upset” and due to thc bad 

therapeutic outcome; that he never spoke to the named plaintiff to this action, Ms. Budassi (dcccdcnt’s 

wife); and, that he “wanted to crentc a contcinporaneous record of cvcnts.” Neither Dr. Alngo’s 

affidavit nor o rcview of Document D supports defendants’ contention that the document was a 

confidential attorney-clicnt communication. Similar to Document A, Document D does not appcar 

to have been prepared “exclusively for litigation” nor for the purpose of obtaining Itgal advice from 

an attorney. Document D is discoverablc as o mixed-use document and is not protected by thc 

privilege grantcd to materials prcparcd exclusively for litigation. 

Document E is described on the privilege log as “[olne pagc of statistics mode in 

anticipation of litigation.” Defendants also argue in their opposition papcrs that the document is a 

privileged attorney-client communication. Dr. Ahgo describes Documcnl E as a “page of numbers” 

crcatcd during the OPMC investigation at the “request of [MSK’s] outside counsel to reassess 

mortality rates associated with percutaneous alcohol ablation.” I-IC states that he also provided this 

page to MSK’s Depnrtmcnt of Legal Afkits. Dr. Alago asserts that Documltni E was crcatcd after ihc 

Quality Assurance investigation and was not provided to the Quality Assurance Committee. By Dr. 

Alago’s own explanation, the notes do not fall into the narrow categories of documents nt’fordcd 

protection as attorney-clicnt communicationsor documents prepared cxclusivcly for litigation. Unlike 

Document B, which Dr. Alago spccificolly stutcd he understood to bc a conliduntial communication 

to MSK’s outside counsel regarding the OPMC investigation, Document E does not appear to haw 

been created in ordcr to obtain legal advice or services; rather, it appears to have been created, as Dr. 

Alago sets forth, to reassess mortality mtcs, and as such falls outsidc the protcction afforded io 

attorney-client communications made for thc purposes of obtaining lcgnl advice. Nor, by this 

- 1  1- 

[* 12 ]



reasoning, could Document E be said to have been prepared exclusivcly for litigation. Document I: 

is not protected by either the attorney-client privilege or the privilege Granted to materials prcporcd 

exclusively for litigation, and is discovcrablc. 

Document I: is describcd in thc privilcgc log as “[o]ne pagc of notes documenling il 

discussion with a member of the Quality Assurance Committee. The notes were made in March, 2007 

and were madc in preparation for the OPMC submissions and wcrc forwarded to the Dept. of I.cgal 

Affairs.” Dcfendants assert that Documenl 1: is privilcged from disclosure because it was pad of thc 

Quality Assurance process, was made in anticipation of litigation, and is a protcctcd attorney-client 

communication. Dr. Alago sets forth that he 

had a convcrsation with a nicinber of the Quality Assurance 
comniittee about thc pending [OPMC] investigation and made one 
page of notes about that convcrsation. The convcrsation took place 
before the Qualily Assurnncc meeting but the notes wcrc made 
severnl months later. These notes were forwarded lo the Departmcnt 
of Legal Affairs. 

Dr. Alago states that the Documcnt I: was prepared to “rcfresh [his] recollection about thc 

conversa1ion.” By Dr. Alago’s assertion, this document was not part of quality assurance process. 

becausc it was crcated “months later.” Evcn if i t  were considered a part of \he quality assur~liicc 

proceedings, the analysis regarding party siaiemcnts as set forth in the discussion of Document C 

would apply here as well. Document F was not made for the purpose ol’obtaining legal advice; it was 

made, as Dr. Alngo slates, to rcfrcsh his tccollcction of a convcrsation that Iiad taken place several 

months prior to the generation of Documcni F. I t  also does not appear, nor have defendants 

demonstrated, thnl the notes were madc cxclusively for litigation. A revicw of Document F indicatcs 

that, at best, it wtls created for mixed reasons, the primary reason being to refresh Dr. Alngo’s 

recollcction rcgarding this conversation with an unnamed membcr of’the Qunli ty Assurance committec 
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about the separate OPMC investigation. Under these circumstances, and having conducted in cuttiem 

review, Document F shall be disclosed. 

Accordingly, it is 

ORDERED that defendants shall provide copies of the following items to plaintillj: 

within twenty (20) days of the date of this decision and order: ( 1 )  notes by Dr. Solomon dated July 

31, 2006; (2) e-innil correspondencc From Dr. Alago to Patricia Soto, of MSK's I-lospital 

Administration, dated Septembcr 17,2006; (3) two pages of notes by Dr. Alago, made within twelvc 

days of decedent's death; (4) two pages of notes by Dr. Alago documenting conversations with thc 

patient's family, made within three days of Mr. Budessi's death; (5) onc page of statistics by Dr. 

Alago; and, (6) one page of notcs by Dr. Alago documenting a discussion with a member of the 

Quality Assurance Committee, dated March 2007; and i t  further 

ORDERED that plaintifT's demands for Dr. DeMatieo's notes and Dr. Alago's scvcn 

pages of notcs arc hcrcby vacated. 

The motion is determined in accordance with the foregoing. All requests for reliefthnt 

are not granted are denicd. The parties shall nppcar for a c 

This constitules the decision and order of the court. 

Dated: Auyustd 2009 

-13- 

[* 14 ]


