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SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK - PART 57 

PRESENT: Hon. Marcv S. Friedman, JSC 

X 

VUE MANAGEMENT, INC., 

PluintlsJ: 
Index No.:  602886/08 

D E C I S I 0 N /O KD Eli  
- against - 

PHOTO ASSOCIATES, FRED KAUFMAN and 
CHARLES ARRAMOVTTZ, 

Dcjhnclmts. 

In h i s  aclion, plaintiff alleges that c adva .nccs to plaintiff 

on its accounts receivable in exchange for commissions. The complaint alleges causes of action, 

anlong othcrs, for brcnch of an oral contract and an accounting. Defendants move for summary 

j udgnient dismissing the complaint as against the individual defendants, and to quash a 

subpoena. Plaiiitilf cross-moves to amcnd thc complaint. 

The standards for surnmary judgment arc wcll settlcd. Tlic niovant must tcndcr cvidence, 

by proor in adniissiblc fomi, to cstablish the causc of actioii “sufficicntly to warrant thc court as a 

matter of law in  directing judgment.” (CPLR 321 2[b]; Zuckcrnian v City of Ncw York, 49 

NY2d 557, 562 [ 1 C)SO].) “Failure lo make such showing requircs dcnial of thc motion, rcgardlcss 

of thc sufficiciicy of tlic opposjng papers.” (Wiiicy-ad v Ncw York Univ. Med. Ctr., 64 NY2d 

85 1 ,  853 [ 1985].) Once such proof has been offercd, to dcfcat summary judgiient “the opposing 

party must ‘show hc ts  surlkient to rcquire a trial orany issue of fiict’ (CPLR 3212, subd. [b].” 

(Zuckerman, 49 NY2d at 567.) 
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Hcrc, dcfcndants makc a prinia facic showing that tlicy wcrc not properly sued in their 

individual capacity. In support of their motion, they submit documentation from the New York 

State Department of State that Photo Associates Inc. is an active corporation, that they repeatedly 

made payments of amounts due to plaintiff by Photo Associatcs Iiic,’s check, and that plaintiff 

signed wntten assignments of accounts receivable to Photo Associates Iiic. (Motion, Ex. H .) 

Defendants also submit the arfidavit of Charles Abrainovitz attesting that dcfmdants ncvcr 

personally agreed to the contract at issue. 

In opposition, plaintily fails to raise a triable issue of fact as to derendants’ individual 

liability. Plaintiffs opposition is supported only by the aPficiavit of its principal Gina Lengycl, 

who states in wholly conclusory terms that “Defendants orally agreed to provide Vue with 

advances on its accounts receivable.” (Lengyel Alfa, 7 12.) The affidavit does not contain any 

details as to the date or place where defendants allcgcdly individually made the agreeinelit or any 

other specifics oP the ageement. To the cxtcnt that Ms. Leiigyel suggests that she did not sign 

the documents assigning the receivables to the corporate deleendant, her vague amdavit is 

insufficient to raise a triable issuc of fact in this rcgard. 

Tlie complaint will therefore be dismissed against the iiidividual &Pendants. In view of 

this holding, thc subpocna, which seeks bank records, including personal records of the 

individual dcfcndants, will bc quashed as ovcrhroad. 

ln dismissing the action as against the individual dcfcndants, the court rejects plainti ff-s 

request, on its cross-motion, for leave to amend the cornplaint to add causes of action loor fi-aud 

and piercing of the corporate veil. I t  is well scttlcd that leave to amend “‘shall be freely given’ 

absent prejudice or surprise resulting directly from the delay.” (McCaskcy, Davies & Assocs., 

Inc. v New York City Health & Hosps. Cow., 59 NY2d 755, 757 [1983]. See CPLR 3025[b].) It 
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is now also settled, however, that, “in ordcr to conserve judicial resources, an examination oftlic 

underlying merits of the proposed causes of action is warranted” (Non-Lincar Tradiw Co. v 

Braddis Assocs., Inc., 243 AD2d 107, 116 [ 1” Dept 19981 [internal quotation marks and citations 

omittcd]), arid lcavc to amcnd will be denied when the proposed pleading “is palpably 

insufficient as a matter of law.” (Davis & Davis, P.C. v Morson, 286 AD2d 584, 585 [ 1 ”  Dept 

20011; Bankcrs Tnist Co. v Cusumano, 177 hD2d 450 [ l ”  Dept 19911, ly disniisscd 81 NY2d 

1067 [ 19931 ,) “Thcrcforc, a inotion for leave lo amend a pleading must be supported by an 

affidavit of merits and evidentiary proof that could be considered upon a motion for summary 

judgment.” (Non-Linear Trading Co., 243 AD2d at 1 16 [internal quotation marks and citations 

omitted] .) 

Here, plaintiff fails to show lhe potenlial merit of the proposed amendnicnts. Plaintiff 

allegcs in substance that defendants have railed to account lor the rcccivables they have collected 

and have engaged in overly aggressive collection tactics that have caused plaintiff to lose 

accounts. (& Lcngycl Aff., 1/11 15, 32-33.) ‘lhese allegations do not plead independently 

tortious conduct that would be required to impose liability 011 dcrciidaiits i i i  their personal 

capacity. (& Murtha v Yonkers Child Care Assoc., Inc., 45 NY2d 9 I3 [ 19781.) Moreover, the 

allcgations of fraud arc duplicative of the allegations of breach of contract, and therefore arc not 

maintainable. (Metropolitan Transp. Aulh. v Triumph Adv. Prods., Inc., 116 AD2d 526, 527 [ l ”  

Dept 19861; Kranlz v Chateau Stores of Canada Ltd., 256 AD2d 186, 187 [ 1 ’[ Dcpt 1 W S ] ;  

Rubinberg v Correia Desims. Ltd., 262 AD2d 474 [2d Dept 19991.) 

Plaintiff also fails to plead conduct sufficient to supporl a veil piercing claim. “Mere 

coiiclusory statenleiits that a corporation is ‘dominated or controlled’ by a shareholder are 

insulficient to sustain a cause of action against the shareholder in his individual capacily.” 
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(Itamari v Giordan Dev. Corp., 208 AD2d 559, 560 [2d Dcpt 20021; Metropolitan Transp. Autli., 

1 16 AD2d at 528.) 

The branch of plaintiff’s cross-motion to amend the caption to iianie Photo Associates 

Inc. in lieu of Pholo Associates should be granted in the absciice o lany  showing o r  prejudice by 

the corporate defendant. 

It is accordingly hereby ORDERED that delendants’ motion is granted to the extent of 

dismissing the complaint as against Fred Kaufman and Charles Abramovit7, aiid quashiiig a 

subpoena duces tccuni to Chasc Bank dated January 3, 2009; and it  is further 

ORDERED that the remaining claims are severed and shall continue; and it is further 

ORDERED that the cross-motion of plaintiff is granted to the extcnt that Photo 

Associates Inc. is substituted as a defendant in this action i n  the place and stead of Photo 

Associates; and it i s  further 

ORDERED that the caption of this action is amended accordingly, and it is furthcr 

ORDERED that movant shall serve a copy of this order with noticc of cntry on thc Clcrk 

of tlic Court and on the Clerk of the Tnal Support Officc (Room 158), who are directed to ainend 

their records to rcflcct such change in the caption herein; and it is furthcr 

ORDERED that thc parties shall appear lor a preliminary confcrciice on Thursday, 

September 17, 2009 at 1 1 :00 a.m. in Part 57 (Room 328 at SO Ccntrc St.). 

This constitutes the dccision and order of the court. 

Dated: New York, 
August 17, 

New 
2009 

York 
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