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Hon. Lewis Bart Stone. .I. 

This proceeding was initially conmienced by Petitioners, Neighborhood in the 

Nineties, Inc., and twenty individuals (collectivdy thc "Petitioners") on Janitary 17, 

2008, by Notice of Motion, against the City o f k w  York, various agencies thereof 

(collectively the "City") and the Laiiteni Group Inc. ("Lantern") and others alleged 

to be affiliates of Lantern, pursuant to Civil Practicc Law and Rules ("C'PLR") Article 

78 to set asidc a zoning variance (the "initial Variancc") granted to Lantern by L 

Resolution ofthe City Board of Standards and Appeals ("BSA") on October 23.2007 

(the "2007 Resolution"), relating to premises at 3 19 West 94th Street, Ncw Vorl, 

New York (the "Ruildiiig") in coimection with ceriain r-cnovatioiis Lantern proposed 

to make to the Building, which is presently operated as a siiigic room occupancy 

(I'SROII) building. 

Petitioners initially advanced the following seven reasons why this C'ourt 

should set aside the Tnilial Variancc, viz: 

I .  RSA l'ailed to iiiake the findings required under- New York City Zoning 

Kesolutioii ("ZR") $72-2 I beforc issuing the Initial Variance, 

2. Laiiterii gave insuffjcieni notice under BSA rules of its appIicauoi; for tnc 

h i  ti a1 V ai- i an ce , 
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3. iaiterii 's notice to Petitionel-s of the hearing on the Initial Variance: violated 

their due proccss rights under the Fourteen Amendiiient tu the Ilniied Slates 

Constituiion (the "1 4"' Amendment"). 

4. In granting the Initial Variance. the BSA [ailed to comply with the "Fair 

Share C,riteria" as required by the New Yorlc City Charter ("City Charter" ). 

5. The BSA violated the State Environmental Quality lieview Act ("SE,OKA"j, 

Environmental Conservation Law, A r t  K, iii issuing the hitial Variaiice. 

6. BSA violated thc city's envii-oiii-neiitai quality review procedurc, Mayor's 

Executivc Order 9 1 of 1977, codified in 43 KCNY Ch. 6, as niodified by  regulatioiis 

oftlie City Planning Commission, codified iii 62 RCNY Ch. 5. ("CEQR")? in issuing 

the initial Variance. 

7. The process by which the Initial Variance was issued violated City Charter 

197-c, tnc City's Uniform Lalid LJse Review Procedure ("ULUlW" j ,  

The City denied Petitjoners~ claims and interposed foLii- affirmative defenses., 

viz: 

1 . The petition had to bt: dismissed as against respoiideix, New York City 

Department oTHousing Preservation and DeveTopnient ("HPD" j ,  the I ~ C W  Yoric ('it)' 

Planning Commission ("CW" 1 and the 1 9 ~ ~  k'ori: C i ~ y  housing Lrsvclopnimt 'I cq- 

("CDC") as they did not issuc thc Initial Wariancc. 
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2 .  The BSA was iieither arbitraiy m i -  capricious and the  issuaiice of the 

Initial Variance was not an abuse ol'BSA's discretion. 

3 .  Because tiicr:: had been an appropriate "Negative Declaratioii," the hitial 

Variaiice did not violate SEQRA or C'EQR. 

4. Thenotice given with respect to the h t i a l  Variaiice was appropriatc a i d  

adeq uate. 

The parties submitted extensive briefs and affidavits in suppori of thcir- 

respective positions and the Court heard extciisive oral arguments. 

Many disputes bcfore this Court involving development and construction 

issues in New York City involve objections to any change to the neighborhood. 

Because neighbors have 110 legal right to prevent a iandowner- fi-om Lising or 

modifying his property in accordance with law, iiiigaz-ion to prevent chaiigc regularly 

asserts that the proposed use or niodiiication v a s  illegal or that developel- 01' owner 

proposing the chaiige has nor: received authorization to proceed or that the grani oi' 

such authorization was legally flawed. Such is the case here. X.,anteni had proposed 

to niociernizc aiid slightly expaiid the Building, to improve it to enable Lantcrii to 

serve persons who need substantial social support to maiiitain their abilitv to IIVC. 

i 11 dependently. Peti 11 on e x  con s j der these nerson L C the  " Addl ti on a' Ten anti- ; as 

socially unaesirabk additions to tilei:. neighborhood becaus:: they may have beci-, 
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I t 

homeless by rsason ofmental illness or otherprohleiiis. Whjie housing the kdditjonal 

Tenants represents a change from tlie actual present operation of the Building as an 

ordiiiary SRO, tile '!new" use is not 2 "new" us:: under law as misting zoiiing h l l y  

authorizes persons such as the Additional Tenants to reside i n  the sitc as of right, 

either in thc present Building or as it may be rehabilitated pursuant to a variance 01- 

in aiiy building which iiiay be built 011 the site if the Building were demoiislied. Thiis 

whiic Zoning Resolution can and does regulate uses to which a property may be put- 

thc Zoning Resolution already allows the Additional Tenants to be residents of tlie 

Building. Thus, although the motivat 011 of the Petitioners may be based on their- 

objections to the Additional Tenants, such objection cannot constitute a basis to the 

object variance here. The variance sought here was not needed to allow the 

Additioiial T-enants to reside in the Building a id  BSA has iieither addressed or- been 

asked LO address or rule upoii any varianc:: io change tlic existing use rzstrictions on 

the Buildiiig in the Zoning Resolution. 

While Petitioners may not wish to have the Additional Tenants in their 

neighborhood, as a matter of law, they caniiot prevent their presence, and must rely 

01-1 laws of geiieral appiicability to reguiate any improper social hehaviol- of' 

Additional Tenants as may  reside iiz tile Building. 
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1 

The Initial Variances Granted 

The Initial Variance eased three restrictions otherwise iinposcd by the Zoning 

Resolution, two of which affect thz exrerior configuration of the Building, alia one 

which does not. Although the Building apparently complied with existing building 

codes and the Zoning Resolution when it was built almost 90 years ago, techiiohgtcal 

standards, building codes and the Zoning Resolution have all changed sincc. As is 

usual with such regulatory changes, preexisting conditions were "grandfatlierec!'" and 

were permitted to continue.' Two relevant aspects of' thc Building fall into these 

categories. The Buildjng has wood floors and joists. a method of' construction 

permissible when the Building was built. While the Building as so ~oi~stiucted may 

iegall y continue, such coiistruction would not bc permitted loday. Similarly; tiit: 

Building was built with a rear yard smaller than that now required by the Zoning 

Resolution lor a new building. Such lot cow-age,  permissibie when the Huildiiig was 

built, however-, may aim legally continue as a nor-!-conforming condition. 

The Zoning Resolution also limits the floor area of buildings. Where an 

existing builciing does not exceed this limit, additional floor space may bc added to 

the building, up to thc legal ljniit, provided the new addition does not vioiat:: othei- 
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Zoning Resolutioin limits or increase any non complying configuration. Here, the 

Building is under this limit and would continue to be below such limit even if the 

proposed additions are made. 

Lantern's proposed recoiistruction of the Building, iiowever, ran in to three 

Zoning Kesoluiion constraints which would prevent Lantern's proposed projcct from 

proceeding as-o,f-right. Lantern wishes to replacc thc wood floors and joists of the 

Building with steel and concrete to improve the Euilding's safety and its fire rating. 

TIiis proposed change faces IWO problems. Firsi, making the ciiaiige requires the 

replacement of' 83% of the floor area; under law, oiily 75% may bc replaced "as oi' 

right." Accordingly, oiie of the three variances sought was to pei-niit Lantern to 

replace ail additional 8% of the Building's fiooi- with steel and concrete. 

The second problem arises in that the new steel aiid coiicrete floors require 2 

thicker floor structure. IT each floor was mereiy repiaced with new thicker- floors, 

ceiling heights would be reauced to under eight feet, ai7 uiidesirable size. Lantern 

proposed to reset each fioor slightly higher to compeiisatc for this additional fioor 

thickness to provide minimum eight foot ceilings throughout thc Building. To do so, 

Lantern will have to raise the building's roof sligIitTy, and in doing so, the Building 

would violate the "sky exposure plane" requirements ofthc Zoning RzsoiLIrloa: whim 

requires that that portion ofthe Building above E:; ieet at tile front be bLd1 within s 
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While Lantern has the right to add additional floor area to the Building, and 

plane running towards the rear at a specific angle as set forth i iq  t k  Zoning 

Resolution. To acconmodate their plan, Lantern sought a variance to allow this sky 

exposure plane iimitation to coninience at 88 fcer above the 91-ound, an i-ncrease of 

three feet. 

could, as ofright expand the floor area ofthe Building by adding such spacc: over the 

present roof in a manlier compliant with the sky exposure plane iiniitatioiis discussect 

above without increasing any non-compliance, Lantern, however, wishes to add only 

three stories to the building, but in  a way which would coiitiiiue the existing non- 

conforming rear yard wall from the existing top of the Building to the top of thes:: 

three new fioors.' This in effect, would "expand" the non-conipiiance. Lantern has 

conxnittcci to operate the Building on a not-for-profit basis after renovation and to 

provide social support hciiities for the tenants ofthc Building and iias agreed to seek 

subsidies to do so 

City Charter $666 authorizes BSA to "vary the application of thc zoning 

resolution" in accordance with the Zoning Resolution and pursuant to City Charte; 

$668. ZR 57 1-2 I establishes standards and criteria which RSA mus1 coiisiderb~fore 

' Evcn with tlic adclitioiial bull;, h e  numbe:- of'SKG uniis would bc dcct-cascd by cigM 0:- 

ninc units under hi term's  pian, as cadi uiiir i n  the renovated building will be larger than they 
arc ~iou'. 
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Variancc, thc BS!., finding that the Lantern was a nof-foi--profi t entity, purported to 

makc the four otnei- findings required by ZR 57 1-2 I .  

c granting an application for a variance, and requires BSA to niakc: fivc fiiidiiigs ''as 2 

coiiditioii to tlie grant oi'any such variancc," cxcept for applications for a variance by 

a noi-ror-profit entity, where only four ijnuings arc reauired. 111 grantiiig thc initial 

Petitioners contend that the fifth finding also had IO be made and attacked all 

RSA findings as arbitrary and capi-icious and ma& in violation of iaw and in 

violation of proper procedures. Petitioners also initially sought io challenge at least 

some BSA findings 017 the grounds that such hidings were not based on substantial 

evidence in thc record. (ZR $71 - I  2 rcquires BSA findings to bc "supported by 

substantial evidence or other data considered by tile Board in reachjng Its decision"). 

At oral argument, being nude aware of CPLIS, 57804(g) which requires cliallenges 

pursuaiif to CPLR Article 78 01-1 the grounds b a t  ttit: challenged deterniiiiation was 

uiisupported by substantial evidence on the rccord, to be referred to the Appellate 

D i v i si on, Pet i ti on er v o 1 uii t ar i I y wi th dr e w s LI cli c 1 aim . ' 
Thus, thc Court's inquiry is limited to whether the BSA findings were arbitrary 

and capricious, or i n  violation o r  l a w  or proper. arocedures. 
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The parties were heard on oral argument on March 25, 2008. 

At such argunieiit the Court was made aware that certain notice requirements 

of BSA Procedure 5 I .06@ relating to notices to bc given to tenants of 3 I9 West 

94th Street prior to the BSA hearing on Lantern's variance application had not been 

materially conipIied with. On April 9,2008, the City advised the Court that i t  would 

reopen the BSA procecding "to C L ~  any perceived difl'ereiices iii the notice requests" 

and thereafter, 011 May 13, 2008, BSA held a new hearing on Lantern's variance 

application. As the City thus effectjvely withdrew the challenged Origiiial Variaiice 

and as Lantern was not by reason of such withdrawal prevented from re-appiyiilg IO. 

the BSA for the same variance, and because the Court was fmiiliai- with the matter, 

the parties siipuhred that this proceeding and Petitioners' challeiige would remain 

with this Court in abeyance until the new hearing had been completed and until tne 

BSA had acted aftei- such new hearing and that Petitioncrs would be free to reassert 

any ob-jectioti to any action taken by BSA after such new hearing. Alii1ough ii was 

expected that BSA would act promptly, BSA did riot issue a new resolution setting 

forth its findings and decisions (the "2008 Resolution") until July 15, 2008. BSF. 

Bull.etin No.  24, vol. 93. The 2008 Resolution re-authorized the same variaiices (the 

"Fiiial i7ariancc"p as had been authorized by ttic 2007 KesoiutioK. However, t k  200& 

Resojutjoii also set iorth extensive additional fincilngs and citations LO cas:: law wi1icl-i 
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were not included in the 2007 Resolution, growing to roughly twice the length ofthe 

2007 Resolution. Petitioners’ challenge to the 2008 Resolution raised many new 

issues, and Respondents sought and obtained exiensions to reply. hi its submissions 

Petitioners initially included extensive additional material addressing matters which 

could iiot have been considered by BSA at thc tinic the Final Variance was granted 

because they occurred after the time the 2008 Reso1u.tion was adopted. In response, 

Respondenis sought, by Order- to Show Cause, a ruling o i  this Court to preclude 

consideratioii of such additional material to relieve Respondents of the need to 

address them in their reply papers. On thc return of such Order to Show Cause, 

Petitioners conceded that they could not rely on matters which could not have been 

before BSA when it issued the 2008 Resolution and that neitner Respoildents nor tnt 

Couri were required to address such additional material. Accordingiy, this Court has 

not considered the additional material. 

Tiic delays and the extent to which the asserted issues have prolifcrated in this 

matter, however, created a practical problem for the resolhtion of‘this dispute bv this 

Court when the matter was finally submitted to it fo;- decision late in 2008. By reasoi; 

of age limits imposed upon the, judiciary in the New York Srate Constitution, this 

J u d g ~ ,  as a Jucigc of thc Coui-t of Claims, had beell obiiged IC? retire at t h y  21-16 of 

caiendar year 2008. Because the issues in this Droceeding were so extensive and 
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because tlic parties were unable to agrec to reduce them to a manageable few and 

becausc the complicated and extensive record was SO voluminous, this Court could 

not be assured that i t  would be able to resolve this controversy in a pl-opei- aid orderly 

manner before it was no longer in a position tu do so. Thus, ratlici- than proceeding 

to the arguments of the parties and to attempt to decide this casc before tile 

Constitutional door closed, and then, if unsuccessful in such attempt, assign the 

matter' to another judge, this Court detei-nined that it was proper, in the iiitcrcst 0: 

avoiding fu.rt1ier delay, to reassign the matter immediately to another judge who could 

entertain oral argunient or rule on thc record otherwise then submitted. The matter 

was therefore on November 21., 200S, returned to the Clerk of this Court for 

reassignnient ta a different justice of the Supreme Court in accordaiice wi tla thc 

regular procedures of such Clerk. Subsequently, tnc matter was reassigned. 

Subsequent to such reassignment this judge was appointed to a vacancy 111 the 

Supreme Courl, confirmed by the New k'ork State Seiiaze and certiikxted pu.rsuant 

to NY Constitution Art. 6, Section 25, to coiitiiiue to serve in 2004. 

The judge to whom the case had been assigned, after considering the cxteni of 

the prior proceedings and the vohiniiious 1-ecord, subsequentl.y, in 2009, in the. 

interest. of judicial ~coIIoI~~); . ,  reassjgncd this proseeciirig IC: t h i ~  I b u r t  ior- 6zc1si.o~ 

with the coilsent oi'this Couri. 

111'1) I '  
I* 
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This Court has since held a further hearing for the argunient ofthe parties and 

has been thc recipient of many post-hearing letters from then?. 

At the hearing no party agreed to withdrau) any argument made and 

accordingly, this matter has now been submitted for decisioii on all matters in 

contention. 

After reviewing all such arguments and submissions, this Court has determined 

that Petitionel-s' iiiotion should be denied aid the Petition disiiiissed. 'Thc Court will 

address below the issues raisedhy Petitioners and why none support any action ofthis 

Court to the contrary. 

1. New and Old Issues 

Petitioners have not on1y reiterated the same objecsions they interposed to the 

Initial Variance but have add.ednew claims and objections to the Final Variance. Oiic 

new obicction is that Lantern presented evidence at the BSA hearing in support ofits 

application for the Filial Variance which had not been subniiltea at the earlier hearing 

held iii connection with the Initial Variance. 

In making this argument, Petitioners appear to want it both ways, i.e., 

complaining that Lantcrn submitted additional material at the hearing on the Filial 

Variance but at the same time Pctitioners raised iiew issues and objections to til: gan '  

~f tne Fiiia; Variance. not raise6 againsi tile Iniiial 'iiai-iaiict When tiic iiiitiai 
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Variance was withdrawn and tlie application was resubinitted to H S P - ,  this Court 

made it  clear that either party was free to preseiir what they wished tu BSR at the 

hearing on tlie Final Vaiiaiice and, 011 the rctuni ofthis matter to this Court iassuiiing 

BSA werc to grant thc Final Variance, which the parties cxpected would evcntually 

occur and which in fact did occur) and to raise any issue or objection. Accordingly, 

the fact that Lantern may have subinitted additional 01- other material tu BSA, or 

urged difierent argument in the hearing on the: Final Variance is irrelevant. As  ne 

initial Variance was withdrawn, the proceedings under which it was granted, was a 

nullity in all respects. The sole question for this Court here is whether thc Final 

Variance, the process in which it was granted and thc findings of BSA iii the 2003 

Resolution may bc successfully challenged undei- CPLR Art. 78. To the extent 

Petitioners may have been able to show that any material presented by Lantern to 

BSR at the second hearing coiistituted statements inconsistent to those presented hj/ 

Lantern at the first hearing in order to challeiige the credibility of statements rnadc by 

Lantern at the second hearing, they had opportunity to do so. Wnether 

inconsistencies existed and wnat weight B S A  should give them if they did exist in 

evaluating Lantern's credibility at the second hearing. werc issues for BSA to resolve. 

This C-:ourl has no power wider- CPLFL. h-;, 75: IC) rcviev.~ evidentiarj, confiicts 

resoivcd 17)) BSA. Furtncr, as Petitioners d o  not chalienge BSA's decision for wan1 
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ofsubstaiitial evidence on the record to support its cietermjnatioiis, this Court niay 1101. 

consider any contention as to weight or sufficiency of any evidentiary matter. The 

fact that. RSA made additional findings in the 2008 Resolution in excess of the 

findings made in the 2007 Resolution is also unexceptional. As  BskL was aware of’ 

the objections raised by Petitioners in their challenge of the Initial Variance, it is not 

surprising that BSA addressed such issu.es and revised., refined and expaiided their- 

findings to support their conclusions. However-, as the 2005; Resolution is the aci oi‘ 

BSP. which has been challenged, it is to thc 2008 Resolution that the Court must 

direct its attention. 

2 .  Scope of this C:ourl’s review 

As Petitioners conmenced this proceeding under CPLR Art. 78, and have 

acknowledged that they are not challenging RSA’s acting 013 the grounds thai the)) 

were unsupported by substantial evidence on the record, this Court’s inqLiiry is 

Iiniiied to whether any action of BSA in connection with the Final Variance “was 

made in violatioii of a lawful procedure, was affected by an error of law- or was 

arbitrary or capricious.” CPLR $7803 (3 >. 

As this Court has found that BSA complieci with iaw and procedures to whicL 

i t  is bouiici and has not acted arbitrarily and canr’iciousiy, this Courr is required to 

d.ismiss thc pctitiol;. The Coun tias no lurisaictioi-i to consicier tiit  wisdon-, oy 
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111’1 i 1 i l  

advisability of the Final Variance 01- to consider whether this Court might have, 

reached a difierent conclusion on the nierits of Lantern’s application 01- weighed thc 

objections ofktitioners on the nierits ofthc grant oi‘the Final Variance in a different 

manner. Those choices are those of BSA and are not thc province of this Couri. 

Petitioners have indeed raised issues in this proceedings which fall into thex 

permissible areas of inquiry under CPLR Art. 78, although certain of the objections 

raised involve mixed questions under these permissible areas. 

Petitioners’ objections relating to notice involve assertions that RSA hiled to 

follow its own procedures (discussed under 3-a below) and that the notice violated 

Federal constitutional norms, thus violating legal requirements discussed under 3-h 

below. Petitioners’ objections relating to the Multiple Dwelling law is an assertion 

that thc Filial Variance was issued in violation of law. This contention is addressed 

in Section 4 below. 

Petitioners’ contentions that the Find Variance was adopted in vioiation of the 

IJniform Land Use Review Procedm (ULURP”) and/or in violation of the Fair 

Share Criteria arc objections addressed to procedural requirements. RSA concedes 

that i t  did noi. comply with these two requirements, but asserts that neither apply. 

Whetiier ULURP or Fair Snare C‘riteriz appi),~ to t1x 2001; Resolutiol-.  ill be 

addressed in Sectioiis 4 and 6 beiow. 
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Petitioners’ coiitentioii that the Final Variance was adopted by BSA iii 

violation ofSEQIL4 and CEQR because no environmental impact statenlent had been 

prepared, raises issues o r  bot11 procedural compliaiicc and issues oi‘ arbitrary and 

capricious action. The parties coiicur that the issue ofvariances by BSA are subject 

to both SEQRA and CEQK Respondents assert, and Petitioiicrs do no1 dispute, that 

both SEQRA and CEQF: require Environmental Impact Stateiiieiits bur suclh 

requirement is inapplicable where BSA has made a proper Negative Declaration. 

Although BSA made a Negative Declaration, Petitioners challeinge such Negative 

Declaration as improperly made. As a Negative Ileclaration is itself a BSA 

determination, the grounds for the review of-such decision is again limited to whether 

such determination was made in violation of law or procedure or was arbitrary OF 

capricious. These issues are addressed in Section 5 below 

Petitioners also challenge BSA’s action io grant the Final Variance. This 

attack addresses alleged procedural lapses 1-elating to whether RSP, maae tiic reyuisi te 

findings required by the zoning law, whether thc findings made were i n  violation of 

the law or were arbitrary and capricious. Issues relating to these hdiiigs will be 

addressed in Section 9 below. 

Finaljy, Petitioners assert that becauss oyccrtain otiier factoi-:., BSC. ’ s gral~t of 

thc Final Variance was improper. I n  Section 10 this i:our: will address such issuer,. 

111’1) 1 5  
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3. Notice Issues 

a. IJiidei- BSA Rules 

While Petitioners' Jaiiuary 1 7,2008 Petition asserted that the notice given with 

respect to the Tnjtial Variance didiiol: fidly coiiiply with BSA R~iles of PI-ocedui-e. tIic 

withdrawal of the h i  tial Variance, the re-noticing of Laiiteni's application and the 

holding o f a  new heal-iiig by BSA, rendered Petitioners' objectioii to nolice lapses in 

the issuance of the initial Variance moot. 

Petitioners iiow conteiid that certain other RSA notice requirements4 relaring 

to notices to owners ofresidential cooperativcs aiid condoniiniunis located within 400 

feet of the site of which is subject o.f the Final Variances were not satisfied. Under 

BSA Rules $1,06(g), BSA must give notice of L BSA hearing on a variance 

application to all "affectcd property owners," who are defined to includc "all owiicrs 

oi-property with a radius of400 feet from the cent$]- of iot wnich is the subject matter 

of '  the application." u. The Rules ,further provide that for cooperative aiid 

condominium buildings "notice of the public hearing shall be posted iii the common 

areas of' thc building and given lo the business office of the cooperatjvc. or 

The notice objecriori which causcd tile wilhar-awrir o f t k  iiiiri 1 a v arianc:: reiaieci i(i 1. 
' 4 

different aspcci ol'BSA noiicc rules. As such oi>.iccrion I S  nu ionger being assermi b!' 

Pctitioner:. this Court may w i i i i i ?  Ihai such notice problem was curcd DY the notice given i n  
coii11cc1ioi7 with the 200C ticarin;. 

HI'I) I t  
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condoiniiiiuiii which should then be requested to notify its residents iii its custoiiur)' 

manner-. " Id. 

Petitioners assert, "OH information aiid belief.," that such required notice was 

insufficienl as the Supplcniental Record does iiot reflect that taiitern "either ( i )  

directed the business offices to notify the residents of or (ii) posted iiotices or 

arranged for the posting of notices in the common areas of coop or condo buildings 

owned by" 277 River Arms Realty Association, LLC, 677 Tenants Corp. and 670 

Apartments COT. 

The buildings owned by 661 Tenants Corp and 670 Apartments COT. are 

located respectivciy at 670 and 677 West End Avenue. BSA correctly notes that sucii 

buildings, as shown by the site map (Record (I), are over 400 feet distant from the 

center of the lot foi- which the variance was sought. The record lurtlier- incliides ~1 

copy of a meiiioraiidum sent to the maiiageiiieiit coiiipany for 227 Riverside Drive, 

the only one of such three buildings identified ny Petitioners which is jocated withic 

400 feet of Lantcrn's sitc, identifying such building and directing its nianagzmenl 

company to provide the requisite notice. (Record 1325). Thus, while Petitioners' 

assertion that managing agents "for sonic of tiic condos" werc not told which 

buildings wei-c-: affcctea could be true for. 670 and 677 West End i l v e n u ~ ,  110 notic?, 

was 1-equired to be given t c i  w i t  owllei-s iii such buildings. As Petitioners' allegations 
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as to notice is on informalion aiid belief as well as only applying to "soinc" of the 

t h e e  iiamed buildings does not, in the light of the rccord of pi-oper iiotice having 

gone 10 tiic mailaging agent of 277 Riversidc Drive. meel Petitioiiei-s' burden to 

establish that the notice given to 277 Riversidc aiid its owner was insufficient. Any 

insufficiency in the notice to unit owners in the other two buildings, for whom notice 

is not required, is irrelcvant. 

Accordingly, Petitioners' challenge to thc Filial Variance 01-1 the grounds o i' 

insufficient notice under BSA Rules must be rejected. 

b. IJnder the US Constitution 

Petitioners challenge, the notice given with respect to the proceeding before the 

BSA in coimeclion with tlic Final Variance uiidcr the due process clausc ol'the 14"' 

Amendment. As this Court has found that Petitioners have not sustained their ciaini 

that the noticz givcii did not comply with the Notice requii-emeiits of h e  BSA Rules, 

this ciaini essentially asserts that the BSA notice requirements theinselves do not pass 

constitutioiial muster under the 1 4th Amendment. 

The 14"' Amendment provides, jnter ulin, that "nor shal any State deprive any 

person ol'lifc. liberty, or property without ciue process oi'law. ' It is clear. tilatnoticc 

ii-n ;t sjudicial proceeding by which one's propcrt:; rights niay be adversely affexed as 

a par: of dug process., and thai notice ii-1 such ;I proceeaiiig must iiieei cerrairt 
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iiiiiiimum standards. ktitioners cite Mullane v. Ccntral Hanover Bank & Trust Ch,, 

339 U.S. 306 ( I  950) in support oftheii- argument. This Court coiicul-s with Petitioners 

that Mullaiie is the controlling precedent. 

IJnder Muliane, which coiisidered the aaequacy ofnotice given to beiicficiaries 

in a judicial accounting by a trustee oi’conmoii trust -funds, the Supreme Court held 

notice by publication alone inadequate under the 1 i“‘ Aniendiiient. The Court did not 

fmd any particular type ofnotice required, but suggested that the stanaard should 6,- 

whether the notice was “reasonably calculated to reach those who could easily be 

informed.” 339 1J.S. at 3 19. Under such standard, the written iiotice actually giver, 

here, which was given to “owners of property within a radius of400 feet from thc 

center of the lot” which is the sub-ject matter of Lantern’s application under tnc ZR 

would have been adequate under the Muliane test, assuming property rights were ar 

stake. 

However, in the absence o f a  proceeding which may a-Keet a property right 01- 

impose a penal sanction, the 14“‘ Amendment leaves States to their- own as to what 

notice is required to be given to persons who inay have a non-property conceiii as tc: 

other governniental decisions. While Linder- Statc law, States m a y  adopt iioticc 

requirements beibrc govei-nmcntai actions 130: invoi ving proper[)/ ri ci1ls or peiia! 

sanctions arc takei-i to d1ow public, conment, suci-: notice reyuirenieiity iiavc, IIC, 

c 
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constitutional dimension under the due process clause of the I4“’ Amendment. 

Neighboring property owiiei-s, absent restrictions or  r~ecorcl 01- eascments 

whether of record or otherwise, have 110 properly interest in adjacent parcels.‘ Thus: 

Petitioners have no property rights at stake in ail application by a land owiier for 2 

zoning variance in the City under New York law. While zoning may c o n k  practical 

benefits on a parcel by restricting the USC, bulk or area of other parcels in the arca, the 

owner- o f  the non-benefitted parcel has no vested property right in  thc zoning of’ 

another parcel or the grant of a zoning variance for such other parcel. 

Accordingly, the notice given prior to BSA’s sanctions did not violate the 

Amendment. 

4. New Y ork Multiple DwelI.inr Law (“MDL’’) issues 

Petitioners assert that BSA acted improperly in approving the Final Variance 

because the Building is a iiiu.ltiple dwelling, and thc proposed pro-jec! would violate 

certain provisions of the New Y orli Multiple Dweliing Law ([“MDE”), relating 10 fire 

proof construction. To support their position, Petitioners cite decisions ofthe couiw 

and BSA requiring BSA to adhere to the MDL when reviewing deterniinations of the 

’ Although New York does not recoLmizc property rights in  nearby parcels pcr se, New 
\’or6 rccognizcs tliaf. owricrs of 17earny nroperiies h a w  colicenis aiici I-equircs iioiice 0: zoiun; 
acijon be givcri 10 nearky proner-ty owners so t i m  &cision 1iiai;eI-s caii consider tiicir- coiicenis I T ,  

exercising a zoning Iuiictioii, such as thc ganl o f 3  variance t o  ;III applican!, New Yorl; law aisc 
c o n k s  standing 011 suclr owners to ciialiengc a zoning decision. Howcver-, such coiisiacraiion o: 
slanding does not accord ncarby Droperty Owners a properly rig171 in ti12 appilcani s properr). 

HPI? 3 
I” 
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City Building Departmelit. However-, BSA has here made no deterniiiiatioi? to 

authorize coiistructjon in a way inconsistent with the MDL. Furthei-, Eanterii has not 

yet submitted plans to the Building Depa~tment .for its prqject and there is no basis 

for this Court to speculate that Lantern will subinit improper plans or to speculate 

further that the Building Department will approve an improper subiiiission or further 

to speculate that, in such event. BSA, if such approval werc challenged before it, 

would 1101 follow the MDL or its ow11 precedent. Thus, as BSA has rendered no 

decision on this issue, its decision to issue the Final Variance niay not be attacked on 

the speculative ground that a future decision on a review ofa Department of Building 

determination might violate the MDL or be arbitrary and capricious. 

Petitioners claim is based on their assertion that the building, wliich is presently 

a tenement building, when reconstructed with the additional floors would violaie two 

provisions o-i' the MDL, which set limits 017 the height of a teiiemeiit building. 

Petitioners further assert that, as the MDL is a State l a w  which would apply to 

overrule local zoning laws. BSA acted improperly iii granting the Final Variance. 

The two alleged violations relate to building height limits based 011 street 

width and the number oI' stories in the Building. 

coiitentioix, P'ctirimers citc a nortroi; of M I X  :21 1:: ) which states: 

111 support of- Petitioners' 

"No ienemeiit shall be increases iii hcighf so ~ h a r  its 

7 r.; -_ 
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height sliall exceed by more than one-half the width of tlic 
widest street upon which it staiids. Except as otherwise 
provided in subdivision four of this: section, 110 

non-fireproof teiienieni sliall be increased in  height so that 
i r  shall exceed fivc stories." 

However, the uncited remainder of MDL $2 1 I ( 1 states: 

"Except that any tenement inay bc increased io any 
height permitted lor multiple dwellings erected after April 
eighteen tla, nineteen h uiidrcd IW en r y -nine, i f suc 11 ten ement 
confonns to the provisions of this chapter governing like 
multiple dwellings erectcd after such date.'' 

Thus, to the extent that the renovation of the Building brings it into compiiance 

with MDL requirements for buildings constructed after April 18, 1929, its height is 

unconstrained by MDL $2 1 1 ( I  provisions relaling to the width ofthe adjacenr street 

01- the number of stories i n  the Building. 

To begin the renovation of the Building so as to add the additional floors, 

Lantern must by iaw obtain zt permit from the New Vork Ciol Department OF 

Buildings (IIDOE''). DOR is the City agency which undcr the eitji Charter enforces 

building codes and laws governing the construction and alteration ofbuildings. Thus, 

to have any basis in law, Petitioners' ob-jection speculates that Lantern will sirtmiif 

p h i s  to thc DOE3 for a permit in violation of this proscription by not including such 

changes as may bt. necessary tlr, bring t h y  Building in confo1n1it~- "to tl1=: provisions 
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further speculate that IIOB will improperly perinit Lantern to do so. Even to the 

extent this Courl, in reviewing the property of the grant ofthe Final Variaiice by BSk 

under CPLK could consiaei- this speculation, tlic record is devoid of any factual basis 

evincing that the speculated events niighi- be expected to occur 

Opponents to development niay not invoke speculation to delay deveiopment 

by presuming, without further proof, futui-e wrongdoing by a developer- and 

compouiid the speculation by assuming and presuming, without further prooi; that a 

governmental body charged with overseeiiig any aspect of the development wil i no: 

act properly should the developer transgress. Accordingly, Petitionel-s may not 

challenge the Final Variance by speculation as to future RSA decjsions." 

Not only is Petitioners' conjecture speculative without any basis for such 

speculation, it is also filly negated by the Resolution itself, the final paragraph 

of. which expressly conditions the Final Variance 011 the coiiditioii 

"That the Depai-tment of Buildings must assure 
conipliance with all other. applicable provisions of' the 
Zoning Resolution, the Administrative Code,7 and any 
other relevant laws under itsjurisdictioii irrespective of any 
pIan(s) configuration(s) not related to the relief granted " 

" This rejection of Pstitioner's sixculationr-; is without prejiidics to any rights Petiiioners 
i-nay iiavc. cithcr proceduralJy and subsiwlively, La chdicngc m y  iilture ckieniiiiia~ion ofR%', 
rciatiiig to thc Building, 

The Nevu Yorlc C ~ t y  building Chde is a portion of tlic City kdiiiiiiistrativc <out i 
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Thus, by its terms, the Final Variance, by adopting the applicable provisions 

of law (which would include any applicable provisions of the MDL) expressly 

negates Petitioners‘ contention that by granting thc Filial Variance BSA violated the 

MDL. 

5 .  UI,,URP 

LJLIJRP requires certain procedural steps be laken by a City agency making 

certain decisions relating to land and land use. Petitioners seek to set aside the Final 

Variance on the grounds that BSA failed to foljow these ULURP requirements. 

Respondents concede that they did not follow ULUW procedure but  assert 

compliance with the ULURP procedures was unnecessary as I.JLUKFE was 

inapplicable. 

ULUW creates a complex procedural process for the approval ’by the City or 

a City agency of “changes approvals, contracts, consents, permits or autnorizaiion 

thereof, respecting the use, development or improvement o i‘ real property subjecl LC] 

city regulation” in twelve specified circumstances. City Charter- 5 1 97-c, Petiiioiiers 

assert that BSA’s action related to either or both a “site sejectjon for a capital project” 

or a “housing project” which are two of such twelve. City Charter ff 197-c(a)(S> and. 

IS). BSA, in the 2008 Resolution, reciting that Pesitioiiers provided no cvidence tcr 

support: such posiiion, found that 11 did not have to consiacr the issue of.ULlJlw. 

H P D  
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City Charter tj 197-c(a)(S) makes “site selection for capital projects pursuant to 

section two hundred eighteen” of the City Charter subject to UEURP.  As a capital 

project of the City is a project wliich the City takes 01-1 ownership position, such 

requirement is inapplicabic to Eaiitem and Lantern’s project. 

City Charter. $ I97-c(a)(8> also makes “housing and urban renewal plans and 

projects pursuant to city, state and federal housing laws” sulJject to ULIJRf. 

AI though sevei-al cases have coiisidered whether projects siinilar to Lantern’s ior the 

rehabilitation of SRO’s so that the city may place troubled homeless persons, the caw 

binding this courl on this issue is the decision of the First Department in West 97th- 

98th Sts, Riock k s s n ,  1). Vohnteers ofAnieric8, 190 AD2d 303 ( 1  ’‘ Dep’t 1993). in 

addressing th.e assertion of‘ the petitioners in such proceeding that renovation of an 

SRO owned by a non-for-profit entity which was to rcceive city referrals of homeless 

from thc city did not require the conduct of ULURP review by reason of’Ciiy Znarter 

5 197-c(a)@), the First Department stated: 

The challenged referral and service contracts cannot. 
under any reasonablc coiistructioii of the law, be found to 
be for “the use, development 01- improvement of rea1 
property” (see, Matter o f  Silver TI. Koch, 137 AD2d 467, 
466, lv denied 73 NY2d 702, wherein thc court held tha! 
“[tlhe employnieiit of Pier. 36 tc, niow L‘ prison barge. 
teniporarilq , has no: changed it? preexisting usc’”, in tile 
instant situation, tne building ai issw wa: previousi! 
utilized as an SRO an& will continue tcp bc an SRO. h t y  

H P l l  
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the identity of- sonic fo the tenants will changc. and 
plaintiffs distort the meaning of'the statute by insisting that 
a shift in the composition of thc residents ai 305 West 97'" 
Street, no matter how inconsequential, requires the 
implemenlation of 2 review procedurc. Moreover. the 
ref'errai of the RoiiieIess to, and the provision of necessary 
services at, onc SRO hardly constitutes the type ol"'plaii" 
envisioned by the ULURP schenie since the disputed 
contracts to not iiivolve the use oI' real property nor 
conteinplate any general housing strategy." 1 90 AD2d at 
309. 

Under such authority this Court must rejeci Petitioners' prayer- 10 set aside the 

Final Variance for BSA's i'ailure to comply with ULURP. 

6. SEORA and. CEOR 

Petitioners also challenge the grant of the Filial Variancc on the groiinds that 

the process under which BSA approved the Final Variance violated both S E Q M  and 

CEQR. SEQRA and CEQR each address the process which governmental agency 

must fd iow before making a discretionary determination which may have a niatcrial 

adverse environmental efiect. 

CEQR was adopted by thc City to implement S E Q M  for decisions by 

City agencies. As Petitioners have iioi questioned whether CEQR properf y 

implements SEQIU. this Court will consider C'EQR compliaiice to bc effectively 
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additional requirements nol iniposed by SEQRP,, this Co.ut-1 need only address 

whethcr CEQR has been cornplied with, for if it has, SEQRA has also been complied 

with. 

The grant of a zoiiiiig variance by BSA is anioiig the discretionaiy acts which 

are contemplated to be potentially subject to CEQK. However, CEQR recognizes thai 

iiot all zoning variances may or will have ;;I material adverse effect 011 the 

environment aiid effectively empowers BSA to make an iiiitiai assessniciit as le 

whether a particular variaiice might have a material adverse environinental impact. 

I f  the inilia1 assessment is that the variance may have such ail. impact., an 

Environmental Impact Statement (“EIS”) must be prepared arid considered by BSA 

when making its decision on the appiication for the variance. 

43 RCNY 46-07(b) provides “ifthe lead agencies determine that the proposed 

aciion will iiot have a significant effect on the eiivironnient., thcy shal1 issue 2, 

Negative Deciaration.” For zoning variances in the City, B S k  is thc lead agcncy. If 

BSA makes a Negative Declaration, no EIS need be prepared or considered in 

connection therewith. 

The preparation ofa11 ElS is both time consuming and expensive, and may r ~ ~ n  

LO hundreds to thousands ofpages and cost thousands or even tlundreds oi‘tliousands 

of dollars and iiioiiths 10 prepare Accordingly, ;I Negative Declaratioir that 1ic) EIS 
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is required, can speed up and reduce the cost of thc review process, and may we1 1 be 

determinative as 10 whether of a particular project may be cconomJcally viable aiid 

its proponent willing lo proceed. Thus, a decision to require an EIS niay ef’fectjveiy 

derail a prqject and prcvent it Croni happening. 

While Petitioners do not d.ispute thal BSA may issue a Negalive Declaration 

in :i proper case, they assert instead that RSA improperly issiied the Negativc 

Declaration here. If thcy arc con-ect, as CEQK would not have been complied with. 

the Final Variances would have to be sei aside. BSA counters that ir- properly 

determined to issue the Negative Declaration. 

BSA’s decision to issue a Negative Declaration niay be reviewed in an Article 

78 proceeding upon the usual grounds and lirnitaiioiis. As BSA’s iiiitial Negative 

Declaration was not inade on a record aftcr a hearing, Petitioners may on1.y atixl; the 

initiai Negative Declaration on the grouii.ds that ir- was arbitrary and capricious or 

made in violation of law or procedure. This procedurd sequence is inherent -under 

CEQR. As under CEQR BSA’s decision to issue the Negative Declaration had to bc 

niacie prior to the hearing as a failure to issue 2 Negative Declaration would have 

required the ETS to be prepared before the hearing could be held. 

CEQFL docs preveni iion goveninicntal persons such as Lamen? froin wici11g 

action pursuant io exisiinz law. evm if such action m a y  have a materiaI advers: 
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impact on the environment. Thus in evaluating tiic BSA action and its impaci 011 the 

environment under CEQR, BSA is only required consider the incrcmental iiiipact of 

the proposed variance over tile impacts of otherwise existing law as a base line. 

BSA's procedure under which it determines whether to issue a Negativl: 

. Declaratiofi requires the appI icant (Lanterii here) to submit material sufficient to 

enable BSA to condiict an Environmental. Assessnient of the projec!. The CEQR 

Technical Manual which scts forth guidelines for use by City agencies in applying 

CEQR, lists 23 separate "environmental" areas of potential concern, as well as a 

statement that "other significant. effects" are to be considered. Technical Maiiuai 

3A- I .  Here Lantern submitted its material and following its review of such material 

against the areas of concern listed in the CEQR Technical Manual, BSA. 011 April 1 0 ,  

2007, issued an Environnient Assessment Statemezit ("EAS''} (CEQR ho. 

07RSA075M), and on thc: basis of' such EAS, issued a Negative Declaration. 

BSA 1-e-addressed its April 10,2007 issuance ofthe Negative Ueciaration and 

reiterated in the 2008 Resolution, that its Negative Declaration was proper and set 

forth a series oi'izs findings relating thereto. 

The 2008 Resolution recited that BSA considered all of the 23 arcas 0: 

concern, required to be analyzed under. CEQR Tecliiiical Manua! weli as tin? W.2, 

before issuing the, 3u'egative Declaratioi-1 on Lanieni's application. TIT 2002: 

HPL) 3 -: 
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Resolution further recited that at the hearing on the Final Variance, Petitioners 

disputed BSA‘s findings only with respect to seven 01 the twenty-three areas of 

concern. and set forth what findings BSA had made as to each of these seven areas 

to support its Negative Declaration. As Petitioners again raised the same issues in 

their Petition, ths Court will only addrcss such seven areas in this Dccision and Order. 

Thc seven areas which Petitioners at the BSA Hearing assert were not appropriately 

addre s sed were “ S o c i o e c oil om I c C oiid i ti on s , ’ ’ ‘ ‘Shadows , ” N e i glib o rh o o d character , ” 

Hazardous Materials,” “Air Quality,” “Noise” and “Public Health.” They will be 

discussed below. 

a. b ’ocioeconomic C:ondi tions. 

Petitioners contend that BSA improperly failed to require an EIS to consider- 

Socioecononiic Conditions which Petitioners assert would arisc as a result of the 

Additional Tenants becoming residents of the Building. While TEOR includes 

Socioeconomic Conditions as a possible environmeiital. issuc to be addressed, thc 

CEQR Technical Manual, however, only requires such inquiry where. as a result of 

the variance, the population of the site to which the variance relates would be 

increased hy morc than 200 persons. As Lantern’s proposal coiitenipiates that thr 

curreni 14Cr SRc? dwcliilig units i r  thc Fiuildmg wil; t x  reconiigL1re.t [(I 140 Iargey 

SRO units, effectively reducing tile iiuniber of residents. rather than iiicreasing tnenl 
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not withstanding the additional area to be added to the building, this Court h d s  that 

BSA’s determination that the threshold for coiisideriiig “Socioeconomic Chnditions” 

under- the CEQR Technical Manual was not met was not arbitrary and capricious.‘ 

Further, while an inquiry ints “Socioeconomic Conditions” ma)’ be properly 

directed to tile environmental impacl of an increase in the number ofpcopie added to 

a neighborhood as a result of a variance, i! is not clear that it would be proper for 

BSA to consider. who those people may be. The First and Fourteenth Amendments 

to the United States Constitution, Article I, $$?I and 1 1 of the State Constitution, the 

New York Human Rights Law (Executive Caw Art. 15>, the Civil Rights Law and the 

City Humaii Rights Law (NYC Administrative Code 58-107 et seq.) , the Americans 

with Disabilities Act (42 USCA 5 121 01 >, et seq., collectively forbid discrimination 

by rcason of race, creed, color, national origin, sex, marital status, sexual ori enration 

and ciisabilit>r, Any inquiry which may impinge on these strong poiicies of n o ~  

discrimination under. the rubric: of “environmental” concerns would be highi 

questionable. Thus, BSA could have hardly be found to have been arbitrary or 

capricious in rejecting a construction aid expansion of the concepts of 

“socioecmomic jrnpacts” to these issues beyond the provisions of the C‘EQR 

Althouyii 1101 an issuc iiei‘ore the Court. a iinaing under such guidelines requiring an H 

ETS for this rcason coiild. 011 thz othcr iiand, be arbiLrary and capi-iciout. 

HPL) 
7 ‘  
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Technical Manual as Petitioners suggest they should. 

b. Shadows: 

The shadow to be cast by a proposed building as a result o h  variance may in 

certain cases constitute an adverse environmental impact which must be addressed 

in an ETS. Because every building protruding above ground level casIs a s h a d w .  aiid 

because at dawn and dusk, in the absence of adjacent buildings (,which might occur 

in the future) such a building would cast ail infinite shadow, the queszion of t h e  

materiality of an adverse impact o f a  shadow is central as to whether ail EIS must 

address "Shadows." CEQRreguIations define the type of Shadows which arc aiid are 

not deemed material for this purpose. Such regulations deem an issue of Shadows 

material wherc the shadow impinges on a public accessible open space, a historic 

landscape or other historic site, but only if the features which make the resoLii-ces 

significmt depend on sunlight. It may also be material if thc shadow i'alis 01; an 

"iniportant material feature and adversely affects its uses or threatens the survival oi' 

important vegetation." Shadows over sidewalks and other buikbiigs are nor deemed 

significant. 

B S k  considered thesc shadow issues and determined that thc issue of'shaiows 

aid iioi require an EES. As tne soil: portion ofthe Final Variaiicc vdiich reiaies tne 

external coniiguratioi: of' the Building would permit a shorter Calbeii squatter) 
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building rather than the taller bidding which is allowed as of right on tlie sitc: this 

Court f'lnds that BSA was, under- the circumstances, neither arbitrary nor capricious 

in finding that the Final Variarice would not result in a material adverse 

envjronniental impact by reason of shadows so as to require the preparation of ai1 ETS 

to address such issue. Petitioners' mere assertion that the Building may cast shadows 

over. neighborhood playgrounds and "other hilding" property, without addressing 

how such shadows adversely affect the use ofthe playground 01- threatens the survival 

of significant vegetation is iiisu.fficient to raise an issue over this finding. The mere 

msting of some or more shadows on other buildings or tlie sidewall; is not, for the 

purpose of requiring an EIS, material. 

c. Neighborhood Character: 

Petitioners contend that because the layout of the Building as it is to be 

constructed and the presence of the Additional 7-enants wouid niaterially adverseiy 

affect the "Neighborhood Character," and as "Neighborhood Character" is an issue 

which is to be dealt with in an ETS, BSA improperly issued the Negative Declaration. 

BSA found that even extending thc Building to the: contemplated 12 stories would 

hardly compromise neighborhood character as there were 1 5 to 2 1 story builaings, 

withir! 400 feet ofthe s ie .  As tlie notice provisions ui 'ESh ruizs pmviGF thar ccrlair, 

notice must b:: given to property owners (including coop and coiido unit owners j 0.1' 
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buildings within 400 feet, it was neither arbitrary nor capricious for BSA to apply 

sinzilar standard when considering thc heights of buildings 111 the iieighboi-hood in 2 

detemiiiiation o fneighboi-hood cliaracter. ‘1’0 the extent “neighborhood cliaracter” is 

anotlicr way of objecting to the Additioiial ?’enants, this C‘ourt’s analysis oi‘ the 

propriety of BSA’s refusal to considei- such issue uiicier socioccononiic Factors is 

equally relevanl here. 

d .  Hazardous Matei-ials, Ail- Quality, Noisc and Public Health: 

Petitioners assert that an EIS should liave 1~ecii prepared io address thcse issues 

which Petitioners assert would, by rcason of thc contemplated work to he pcrfornied 

on the Building, have a material adverse eiiviroiinicntal impact. 

Material renovation ofa  buildiiig will inlicrcntly involve some noise and dust 

Further, such work i m y  involve the use of dangerous but legal and regulated 

materials and substances during construction, and may further involvc the removal 

01’ abatement oi‘ such 01- other substances 07 condition: which preexist a! tiic 

coiistructioii site. Demolitioii as-of-right and coiistructioii up  to as-of-right levels as 

well as-of-tight use ofthe property are already part of the existing legal coiiijguratioii, 

and in the absence of ;I variance, the noisc and dust inhereni would occur. To the 

extent such pro.iected activity is ncither- prolonged OJ- unusual th? LC‘EQK ~ e c h n i c a ~  

lvianuai recognizes thai such impacts niay be igiioreu 11-1 deterlliiiiing whettier- aa E!s 
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is required, unless the project is a large scale coiistruction projecl with a long 

construction period. Under such standard this Court finds that BSA was not arbitrary 

iior capricious to ?:nd that the extent ami duration of this project, constiiutiiig tlie 

renovation of a single 7S foot wide building, would not requirc an E1S to address 

construction period perturbations of the neighborhood and its environment. 

Const-ruction reiated i l l  effects are highly regulated. Speciliation that construction 

would not be carried out in conformity with such iaws ana controls and periiiitiing 

regimes, would itself be arbitrary and capricious. 

Petitioners also cite asbestos, lead paint, vermin and toxic mold as issues to be 

addressed in an ETS. These issues are routine problems of buildings in New York. 

The decision to grant the variance would not affect these problems in any way, except 

to tlie extent construction were to take place. These constructjoii problems will at 

most be short tern1 probiems and there is 110 basis 10 believe such probiems arc 

materially different from similar problems in other older buildings. The principle that 

short term construction impacts for small scale projects do not require an E1S are 

equally applicable here. Accordingly, this Court finds that BSA was not arbitrary 01- 

capricious in issuing 6 Negative Deciaratiori. 

Petitioners reiteme claims as to t n y  faiiurz oFBS/., to consider- asbestos! ~zaci 

paint, toxis mold and vermin a!. tile building inucpencient of EIS issues as a general 
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objection to the grant of‘ the Final Variance. These claims will be addressed 

separately below. 

7. Pair Shart: Criteria 

Petitioiiers cliallenge tlie Final Variance on the grounds that BSk violated the 

Criteria for the Location of’City Facilities (“Fair Share Criteria”) adopted by tlie City 

Planning Comnzission, effective Ju ly  199 1, pursuant to the iiiaiiciate of City Charter 

5203. The Fair Snare Criteria werc adopted to promote an equitable distribution of 

public facilities aimoiig city neighborhoods by requiring City agencies to coilsiclei- 

certain issues when they either select sites for new City facilities or substantiallq 

change existing city facilities. 

Although BSA is a City agency for this purpose, BSA did not consider thc Fair 

Share Criteria in granting the Final Variance. However, under the Fair Share Criteria, 

BSA is not rcquired to consider the Fair. Share Criteria if Lantern‘s project is not 2 

“city facility,” Two cases, PlanninE Bd. No,  4. Homes for thc klornekss, 158 1Wd 

184 (Sup. Ct. NY Cry) and West 97th-West 98th Streets Block Assn. v. Volunteers 

or America, 190 AD2d 303 ( 1  ’‘ Dep’t 1993) have discussed this very issue. 

In both Plaiiniiig Bd No. 4 and West 97th-Wesl98th Strects BIoclikxsn. cases. 

the :. m r t s  rejected ciainis tiiar proposed projects of not -fo~-profii aeveiopnimi- to ,. 

~ U S Y  homeless persons, similar to t1ir Additional Tenants, 01-1 Manhattan’s West Side, 
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') could be challenged under the Fair Share Criteriz. Such projects, as will bc Lantern's 

project here, were to have been financed by City loaiis and that the City was expected 

to pay or subsidizc rents ibl- the homeless to 13: houscd. Thc: relatjonship between tlie 

City and Lantern here is indistinguishable for this pLirposL: from the reiarioiisliip 

between the City and Voiunteers of America aiid Homes for the Homeless, the 

respective not- ['or-proflt developers involved in the two cited cases. 

Petitioners also cite West 97'"-West 98''' Streets Block Assn. To support their 

contention that tlic project w o d d  be a "cjly facility" lor Fair Share Criteria, 

However, their citation is to the decision at Special Term, which decision was 

reversed on this point by the First Departnient. 

Following these cases this Court finds that Lantern's proposed project is not a 

"city facility," a i d  accordingly, that the Fair Sharc Criteria are inappiicable. 

Accordingly, c Petitjoners' challenge to the grant ofthe Final Variance 011 thc grouiidr 

of violation of the Fair Share Criteria niust bc rcjected. 

8. Lead Paint, Asbestos aiid Toxic Mold 

Petitioners assert that the Filial Variance sho-uld be set aside becausc Peti tioners 

submitted evidence at the 1iearing that the Building is "infested with lead m i n t ,  

" in Wcst 97"' - Wcst W"' Strcel Blocl, Assn., lhe First Dcp,zrtiiicnl reversed ;1 fiincijng of 
Suprcmc C'our",. Nsw Yorb ?ouii~y ( !  55  Misc.2d 521 that city fuiiuiiig o f a  privale prqec: 
eslablisheo ;1 basis for a claim uiidcr the Fair- Share Criteria. 
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asbestos and toxic mold,’b and that B S k  did not take such facts into consideration in 

issuing thc Final Variance. 

It is wholly unremarkable that the Buiiding, buili  ainiosl 5 ceiitury ago. 

contains iead paint and asbestos. Lead was for many ycars a comnioii ingredient in 

paint used for both interior and exterior painting ofresideiitial bujldmgs in the City 

uiitiI its deleterious impact on health was generally recognized and slowly addrzssec 

by regulation about fifty years ago. Asbestos, heralded at thc 1939 World’s Fair as 

a miracle material, was widely used as fireproofing, as an insulator, in autoinotive 

brake shoes, and as a component of flooring. Wheii asbestos was discovered some 

time after World War 11, to be cai-cinogenic when friablc and inhaled, such uses werc 

discontinued. 

Lenders, including governmental funding agencies, now address the iegacy 

problems of the presence of these substances by conditioning new loans to builaing: 

containing these materials on adaressing these problems. Further, recognizing that 

the very removal or abatement of these substances may create. an independent hazard. 

the City has adopted strict regulations for the performance of such work. However, 

becausc so many buildings iii tlie C‘ity predaic the time whei-1 tile use o? suctt 

substances were discontinued, nian)’ builull?gs stili coiitaiii tnem anc; tli: anatmenr 

of both substances during the coursr or  building wori. conaucwd 11; thest olae- 

I11’11 4c 
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building has become a conmon procedure to be conducted under strict Ci ty  health 

aiid safety requirements. 

Toxic mold I S  a inore recently recognized health hazard. Thai such mold 

should be controlied and abated iii building is not questioned. To the extent the 

Building contains toxic mold, its existence is irrelevant to the approval ofthe Final 

Variancc as any toxic inold in the Building must bc addresscd and abated, wtiether. 

or not the Final Variance was granted. 

Practically, as abatement of lead paint, asbestos and toxic mold niay rcquire the 

removal or disposal of’ affected building elements and will in m y  evenl, involve 

substantial costs, the approval of the Final Variance will more likely resuh in the 

proper abatement of these substances at the Building than not, as such approval 

should lead to a substantial reconstruction ofthe Building,. It is highly likcly on the 

other hand that without the grant of the Final Variance, Lantern’s project io renovate 

the Building will not be funded. 

To the extent that the impacts of these three substances were required LO bc 

considered by BSA in granting the Final Variancc, they werc. In the 2008 liesolution 

took note of the presence of substances at thc and indicated that the usual 

Tiic 2008 K ~ S O I L I L I ~ I I  reciies: “Whereas wtth resnecl LO tiazaruous nintcriak and 1101s~ 
Impacts, t h y  opposition argues thar denlolition af‘tlie ouiiciing during coiistrw11on WCNIIC cxpusc 
existing resiacnts to lead paint. asbestos, ioxic mold and bacienk.’ 

I I1 
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laws ofthe City would apply to their correction during the course ofthe coiiipietioii 

of the project. Petitioners’ contention that B S h  ignored these issues therefore cannot 

be sustained. Such consideration and the addi tioiial finding that such pi-ohlems were 

to be abated iii accordance with applicable governmental regulations i‘urtiier rcmove 

any basis for this Court to find that tlie Decision ol‘BSA to grant the Final Variance 

on this ground was arbitrary and capricjous. 

4. Final Variance was not arbitrary and capricious 

The Court must now address the ultiniate issues raised by Petitioncrs, whetliei- 

the 2008 Resolution may be challenged under rPLR Art. 78 because ( 1  ’) BSA faired 

to make findings required by ZR $71 -21, (2} the findings wcre arbitrary and 

capricious and, (3) whether in light of the findings niadc by BSA and other inatters 

before BSA, BSA’s decision to grant the Final Variancc was itself’ arbiti-ary and 

capricious.” 

For H S R  i,o grant a variance, ZR 672-21 provides: 

“Where it is alleged that there are practical difficulties 
or uniiecessary hardship, the Board may gram a variance in 

the application of tlie provisions of this Resolution in the 
specific case, provided that as a condition to the grant 01’ 
any such variance. the Board shall make each and every 
one of tht. following findings: 

Pctiiioiicrs waived auy chalienge io whetner- h e  decision IC) acionl tlic Fiii:il Vanancc I1 

was supponect by siibstaniiai cvicience 011 thc rccorl 

I I I ’ I ?  
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(a) that there are unique physical condiiions, 
including irregularity, narrowness or shallowness of lot 
size or shape, or exceptional topographicai or- other 
physical conditions peculiar to an iiiherent in the particuiai- 
zoning lot: and that, as a result of such unique physical 
conditions, practical difficulties or unnecessary hardship 
arise in complying strictly with use or bulk provisions of 
the Resolution; and that the alleged practical difficulties or- 
unnecessary hardship are not due to circunistances created 
generally - -  by the strict application of such provisions in the 
iieighborhood or district in which the zoning lot is located; 

(b) that because of such physical conditions, there 
is no reasonable possibility that the development of the 
zoning lot in strict conformity with the provisions of’ 
Resolution will bring areasonable retuni, and that the grant 
o f a  variance is therefore necessary to enable the owner to 
realize a reasonable return from such zoning lot; this 
finding shall not be required for the granting ofa  variancc 
to a non-profit organization; 

(c) that the variance, if granted, will not alter the 
essential character of the neighborhood or district in which 
the zoning lot is located; will not substantially impair the 
appropriate use 01- development of adjacent property; and 
will not be detrimeiital to the public welfare: 

(d) that the practical difficulties or unnecessary 
hardship claimed as a ground for a variance have not beer, 
created by the owner or by a predecessor in title; however, 
where all other required findings are made, the purchase of 
a zoning lot subject to the restrictions sought to be varied 
shall iioi iisel i‘ constitute r: self-created hardship; and 

(c’i tha; withir: t h e  intent and purposes o f  this 
I<esolution the variance. if granted. I T  the minimum 
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variance necessary to afford relief; and to this end, the 
Board may permit a lesser variance than that applied fay." 

BSA made each of the above fiiidiiigs (the Required Findings") in the 2008 

Resolution. Such Required Findings will hereafter be referred 10 sepai-atei y, as 

"Finding (a)" "Finding (b)," "Finding (c)," "Finding (d)" and "Finding (e)," tracking 

the subdivision of ZR $72.-21 to which they relate. Upon the basis of such findings 

and other findings set forth in the 2008 Resolution, BSA granted the Filial Variance. 

For Finding (a), BSA found: 

Yhe unique physical conditions cited above, when considered in thc aggregate 

and in light of the Lantern Group's programmaiic needs, create practical difficulties 

and unnecessary hardship in developing the site in strict compliance witn thc 

appli cab1 e zoning regulatj ons. " 

For Finding (b), BSA found: 

"the applicant need not address ZR $72.-21(h) since it  is a. nol-for-profi 

organization and the development will be in furtherance of its not-for-profit mission." 

For Finding (c).. BSA found: 

"[the grant of the Final Variance] will not alter the essential character o f  the 

surrounding neighborhood nor impair the use or development of ad-jacent properties. 

nor- will it bc cierrinienraj to the public wzlfare." 

111'1) 44 
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For Finding (d), BSA found: 

Yhe hardship herein was not created by the owner or a predecessoi- or' in title." 

For Fiiiding (e), BSA found: 

"the requested wall height, sky exposure pianes, setback, rear yard and lloor 

area denioiition waivers are the minimum necessary to allow the applicant to fulfill 

its propanmatic needs." 

Thus, as BSA made the Required Findings, Petitioners may not chaliengc the 

Final Variance 011 the grounds that BSA failed to adopt them. 

Petitioners also attack each of the Required Findings 011 the grounds that they 

were tlienisdves improperly made. 

The standard by where this Court under CPLR Art. 7R may review such 

assertioiis is, however, limited to two issues, viz, whether any such finding was made 

in violation of law or was arbitrary and/or capricious.'2 After addressing Petiiioners' 

objections to each of these findings, this Court has deiermined it has no basi?, under 

CYLK Article 78 to set asiae any of the Required Findings. The reasons follow: 

Findinp (a): 

'' The Couri of Appcals in Cowan I-, Kcm, 41 NY2d 59i (1977) made i t  clear tha! 
"courts may sct asidc a Roard's determination only where the record rcveals ilicgaiir)', 
arbitrariness 01' abuse of discrcrioi: ..." Piirascci iii a n o h -  w q , .  tht: cieieiininaiion of thc 
responsibie officials in the afkcted comniunily will he sustaincci if it has a rarionai basis and i: 
supported by substantial evidcncc in tiic rccord." 
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Petitioners assert that a determination of uniqueness must i x  sokly based on 

the physical configuration of the zoning lot as compared to others in the area. BSA, 

in its iinaings found that the uniqueness “refers not o11iy la land but to buildings as 

well ... and further that thc obsoiescencc ofa building is well established as a basis for 

a finding of unjqueness,” citing Horn es for the Homeless v. B$A, NYLJ 7/23/04; 

VOR Realty (USA) Ltd. 11. Chin, 291 AD2d 248 ( I ”  Dep’t 2002); Cormnco Inc. v.  

Amelkin. 109 AD2d 794 (2d Dep’t 1985); andpwv erv.  Poisinello.“ 1611 AI32d 105b 

(3d Dep’t 1990). These cases support BSA’s position. In VOB Kcalty (USA) Ltd., 

the First Department stated “We re-ject petitioners’ contention that the requirement of 

“unique physical coiiditions” in New York City Zoning Kesoliitioii $72-21 (a) refers 

oniy to land and not buildings.” 

In Coinmco the Second Department. in upholding a decision of thc ?-‘own of 

Huiitingtsn Zoning Board of Appeals, staled: 

“the requirement that the hardship be due to unique 
Circumstances may be met by a showing that the difficulty 
Complained of relates to existing improvenients on the 
land which are obsolete or deterioratcc!.” 109 AD2d at 
796. 

In Dwyer the Third Department, in upholding a hardship variancc granwl by 
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arbitrary and capricious, stated: 

“The second prong of the test, that of unique 
circumstances, has also been met in that thc record 
disclosed that the building is an obsolete school whose 
use is no longer necessary.” I 60. AD26 at 1058. 

Petitioners furthei- contend that the tern3 “unique” requires BSA to find, in 

effect, that no other buildings in the area have sinilar characteristics, and presented 

evidence that other buildings in the neighborhood may have similar physical layouts. 

Uniqueness, however, may be based on the obsolescence of the Building. As the 

Building is not fully fireproof and inay have lead paint and asbestos as Petitioners not 

only admit but assert as a reason for not granting the Final Variance, Petitioners 

submissions support, rather thaii controvert the fact of the Building’s obsolescencc. 

As obsolescencc is a perniissible basis under First, Second and Third Department 

decisions for a finding of uniqueness, this Court finds that this chalieiige to RSA’s 

finaing may not bc sustained. 

Finally, Petitioners’ assert that “uniqueness” in this context must be coiisidered 

under the traditional dictionary definition o,l‘ “unique,” viz: 

“1. One and only; single, sole. 2. Different from a11 
others. having no like 01- equal. 3. Singular. LinLisuaI, 
extraordinary: rare. still regarded by some as an 
oi-,Isctioiiabie wag:.” Wcbstcr’ s New. YorI: Dictioiiary o!’ 
tkic American Language. 

HI’L, 

[* 48 ]



The Court of Appeals adopted this “objectional usage” in Dwfiastoii Civic 

Assii., inc. LJ. Klein, 5 1 NY2d 963 (19801, in wliicli the Court ofAppeals, considering 

the term “unique” uiider the ZR, stated: 

“Uniqueness does not require that only the parcel of 
land in questioii and none other be affected by the 
condition which creates the hardship, (Beatrice Block Club 
Assn. v. Facen, 40 Mich App. 372, 330-382; see Matter of‘ 
Ja_me Estates 1’. Raynor, 22 NV2d 41 7,425; 2 Anderson,, 
New York Zoning Law and Practice 33, $18.24; 3 
Rathkopf, Law ofzoning and Planning, 38-15, 538.02) 
What is required is that the hardship condition be not so 
generally applicable throughmi the district as tu rqLiire 
the conclusion that if all parcels similarly situated are 
granted variances the zoning of the district would be 
materially changed. What is involved, therefore, is a 
comparison between the entire district and the simi Iarl y 
situated land.” 5 I NY2d at 965. 

Petitioners cite Clark v,  Board of Zonintr Appeals, 301 NY 86, cert den. 340 

1J.S. 933 ( 1  95 1 ) to the contrary. 

However, Clark is not controlling precedent. Clark was decided by tnz c‘:oun 

of Appeals prior to Dou&ston . Thus, Dowiaston being the most recenl 

determination of this issue, controls, even over the dictionary definition. Further, 

Clark was decided under the Town Law which is inapplicable to BSA and the City. 

Whatever may be the precedential value of Clark as 10 the iiieaiiiiig of“uniquz” under 

4 G 
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meaning does not apply to the ZR. 

While Petitioners may have presented. evidencc that other buildings in the area 

may share a similar hardship condition., such zi showing by itself would not be 

sufficient under this Douglastoii test to preclude BSA from fiiiding “uniqueness.” 

Thus, Petitioners’ attacks on Finding (a) as arbitrary and capricious, or in violation 

of law accordingly, cannot be sustained. 

BSA, in the 200’8 Resolution, also sei forth an additional or alternative basis 

for Finding (a), i.e., that BSA had also “considered the programmatic needs o f a  

not-for-profil applicant as to how such needs create practical diff3culties when 

coupled with unique physical conditions,” citing several prior BSA rulings where 

BSA took the same approach. AI though no Court has apparently addressed this BSA 

constructioii of the Finding (a) requirement to permit such consideration, earlier RSA 

decisions constitute authority for BSA‘s conclusions here. As BSA is tlie agent!! 

initially responsible for the construction of thc ZR, its constiuction of thc ZR in the 

absence of Court decisions to the contrary must be deferred to by this Court uiiiess 

clearly erroneous. Further as the 2003 Resolution addressed this issue in a manner- 

consistent with its prior rulings on other applicaiions, BSA ’s determinatior: to 

consider such factor in this east caiiiioi be deemed a h i t r a y  07- cmricio-us. 

hccordingiy, this Court, also cannoi sustaii? Petiiioners” chalieiigc to Finding (a ; a? 

H P D  4 9 
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there are two alternate bases to support Finding (a), and eithcr niay support such 

finding. 

Finding (b): 

Finding (b) requires BSA LO address whether a applicaiit for a variaiice may 

obtain a reasonable economic return from the property absent the variaiicc, but 

expressly excludes not-for-profit applicants. Here, BSA, finding that Lanteni was 

a not-for-profit applicant, deternvned that no finding addressing the ecoiionxc retun7 

of thc Building was required. 

Petitioners assert that BSA's determination that Lantern was a not-for-profit 

Entity was arbitrary and capricious, on various grounds, including thc bona fides of' 

Lantern's assertion that it was a not-for-profit entity aiid an extensive discussioii on 

the misuse 

of not-for-profit status by others to benefit from this portion ofthe zoiiiiig resolutioii. 

BSA made no inquiry as to whether any one inay iiiake moiiey on the proposeo 

renovation of the Building. As the New Yorl; Non-For-Profit Corporatioii Law 

("NPCL") allows not for profit corporations to be formed for non-charitable uses ab 

welJ as for charitable uses, and as ZK $72.-21 (b) does not differentiate betwecn 

char 1 t a bl e 01- n on - c hai-i t ab I e n o t -for - pr o fi t c orp or at i o 11 s ~ pe r 1 t 1 o 11 er 7, ' oi3.i e c t 1 on foi-  t n 1 s 

purpose must rail. The sole criierja xn applying Finding ( b )  is whetiicr Laiiren-n i s  both 
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the applicant and a not-for-profit entity. Petitioners do not contend that Lantern will 

"flip" the project, and thus is not the real appiicaiit in intcrest. BSA, relying on public 

records o f t k  Secretary of State found that Lantern was a noi?-for--proffl corporation. 

Petitioners' arguments at best are that Lantern may somehow be a "bad" not-for-profit 

entity, or might somehow violate the rules for charities is misplaced. The sole 

inquiry is whether Lantern is, i.n fact, a non-For-profjt appiicanl. 

F ur t her, t ii e differ en ti ati 01-1 be tw eeii for -pr o fi t and 11 oi - for -pi-o fi t app ii cant s 

under Finding (b) itselfhas a rational basis. in making Finding (b), in the case o f a  

for-profit applicant, BSA must consider whether a reasonable retuni is possible 

without the requested variance. Such concern may bc relevant as a failure of the 

zoning to pennit a reasonable return to ail owner may coiistitute a basis to challenge 

the zoning as a taking under the Fifth Amendment to the Uiiited States Constitution 

or under Art. 1 $7 of the State Constitution. For a not-foi--profit applicant, such 

concern is i.rrekvant as by definition, such an applicant by eiecting to be a not-for- 

profit may be deemed to have expressly been established to forgo such a return. 

Accordingly, as BSA found that Lantern was a not-for-profit applicant and as 

Finding (b)relates to all not-for-profit appl icants and imposes no standard as to which 

not-for-profii cnrities may qualif;r thereunuer? Peti cioner:.' objecrion witn rcspec>t to 

BSA's dsterinination fhat Finding (b) nad not beell 111adt, may not bz sustained. 
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Finding (c). 

Petitioners assert that BSA's actioii in making Finding (:c> was arbitrary and 

capricious. Finding (c) requires E S P ,  to dezermine that the grant of the variance will 

neither "alter- the essential character of the surrounding neighborhood" nor "impair 

the use or developmelit of adjacent properties" nor. "be detrimental to pub1 i c  welfare." 

BSA made a series of additional findings in the 2008 Resolution, upon wiiich 

it based Fiiidingic). These additional findings address the physical impact of' thc 

Building, as varied by the Final Variance on the neighborhood finding, the final 

Variance relatively nzinor 2 y& the physical attributes of'the area. As the floor 

area demolition portion of the Filial Variance cannot affect any aspect ofthe exterior 

of the building, such variaiice could have no effect on the neighborhood. Vdide the 

sky exposure plane portion of the Final Variance which allows raising the point of 

commencement of the sky exposure plane from 85 t ~ o  88 feet above FoLind level 

might have some effect to the visual presentation of the neighborhood, any change 

in possible street wall contiiiuity would be less than 4%. The third aspect of thz Fina! 

Variance, the rear yard variance, would not be visible from the street. Finally, the 

record is devoid of any material to suggest that the Filial Variance would impair the 

use OF aevelopment of adiacenr properties or he detrinientd to the public we1 Ihre. 

Accordingly, this Court finds that BSA's deterniination of t k  Final Variance would 
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not impair the character of the neighborhood or impair the use 01- development of 

adjacent properties or be detrimental to the public welfare iiot to be arbitrary or 

G apr i ci o u s . 

Petitioners aiso assert that BSA in niaking Finding (c) violated the law, citing 

Charisiiia I-Ioldjpg Corn. v. Zoning Board of knpeals, 266 AD2d 540 (2d Dep’t 1999’) 

to support their position that not only physicai coniiguratioii hut use thar must be 

coiisidered in making Finding (c). In Charisma, the Town of Lewisboro Zoning 

Board of Appeals (“Lewisboro ZBA”) conditioned its grant o€aii area variance on the 

placement of a new structure at a particular location 011 the site in question so as to 

mitigate the effect of the variance on a neighbor. 

in Charisma, the Second Department reversed Suprenic Court, Westchester 

County, which had required Lewisboro ZBA to grant the area variancc to allow the 

construction of an automobile body shop on the northeni portion of 3 moperty, as 

appiied for. A variance was required because the proposed building would illcrease 

the lot coverage to 69% from 60%. The Lewisboro Z B h  had conditioned its approval 

of the variance on locating the new facility on thc property away from the residential 

area 011 which the lot abutted to mitigate its impact on nearby residences. Petitioners 

assert that by permitting the Lewisborc ZRR to sonsider the use of the. property iii 

connection with the grant of‘abulk area variance, Charisma required BSR tu consider 
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the use of the Building in making the (c) Finding. 

111 the 200 8 Resolution, B SA, aclcn owl edging Petit i on e r s ” r el i an c e on 

Charisma, found Charisma not to require BSA to “assess the purported impacts or” 

new residents to a residential neighborhood in connection with a variance applicalion 

which seeks only bulki4 waivers.” 

The Lewisboro Z B k  acted under New York Towr, Law (“Town Law”) 

$267-b(3) which set forth the t‘lndings a town zoning board oi’ appeals musi make 

before granting an area variance. The required finding under Town Law $267-b(3) 

analogous to the (c) Finding, required the Board to “take into consideratioii., .whether 

an undesirable change will be produced in the character of the neighborhood o;- a 

detriment to nearby properties will be created by the granting of the area variance.” 

While Town Law 6267-bf3) is analogous, is not identical. For example, Town Law 

$267-b(3) talks o f a  “detriment to nearby properties” while ZR 572-21 ( c )  spcaks oi‘ 

a substamiaI impairnient of “the appropriate use OP deveiopmeiii of adjacent 

properties.” These standards, as might be expected in zoiiiiig laws relating to mainly 

rural towns as compared to the overwhelmingly urbanized New Yo& City, are 

different, and the Town Law is expressly inapplicabie to zoning decisions in New 

York Ciry which arc governed by tile ZR. Thus, the Second Jhmtmei i t ’ s  siatsmenl 

The term arca variaiicc and bull; variance arc cl‘ieciiveiv tiic S ~ P .  
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in Charisma that LLwe disagree with the Supreme Court that the relevant statutory 

balancing test can be properly applied without consideration of the proposed  US^" is 

directed to a different statutory balancing test than is applicable here. The Court also 

iiotes that Petitioners elsewhere cite differences beiween Town Law and the ZP., 

where they wish to distinguish cases, but have not noted the differences here, where 

they wish to rely 011 a case decided under the Town Law. 

Thus, Petitioners’ contention that BSA had LO consider “use” when inajcing 

Finding (c) under the ZR cannot be sustained, either on thc basis that 11 was arbitrary 

and capricious or in violation of law. 

FindiiiddJ: 

Petitioners assert that the BSA Finding(d) was improperly niadc as 

BSA found the hardship asserted by Lantern was self inilicted becausc taiitern 

purchased an obsolete Building, subject to thc zoning restrictioiis now being sought 

to be modified. 

The resolution of t h s  issue depends 011 the meaning of“se1fcrealed” hardship. 

The Court of Appeals held in Fiore 11, Zoning Board of‘Appeals, 2 1 NY2d 393 (1  968) 

that purchasing aparcel o r h i d  burdened by an obsolete building is not a self created 

hardship. ~ c c o i - d  Citizens Stat? Bani- 1 1 ”  Bo o; ,oning kupeals, 232 /,X12d P74 (36 

Dep’r 1997); Matter off  oimnierc:h In:.. 17. flnie11ia r... 1 CY) AD26 794 (2d Dep’t 1985;. 

-7 
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and Dwyei-, supra. For this purpose the selI'-creatioti oi'a hardship relates io acts of 

an applicant or its predecessor in title in violation of the then existing law. Here the 

iion-fireproof floors were ful ly  legal when they were installed aiid the rear yard 

iion-conf'orniity was iirlly legal when the Building was built. The purpose of Finaiiig 

(d) is to prevent an applicant from seekiiig a variance to legalize what the appiicaiit 

or the applicant's predecessor in interest had wi-oiigfulIy 01- illegally donc, m t  to 

address the situation where the passage of law or tiine had created a sjtuatioii 

requiring relie I-. Petitioners further assert that by overpaying i-or the building, Lantern 

created their own hardship. In making this argument Petitioners fail to note that the 

second clause of ZR $72.-21(d) provides: 

"where all other required findings are niade, thc 
purchase of'a zoning lot sub-iect to the restriction sought to 
be varied shall not itself constitute a sel Lcreatcd hardship." 

-~ 
This provision makes it clear that BSA inay not consider the purchase itself or 

- 

the pricc paid as an aspect of. self created hardship. Thus, Petitioners' objeciion to 

Finding (d)  cannot bc sustained. 

Finding(ej:, 

During thc course of its ncgotiatloii with BSA, and comnniunity groups. 

Lantern reduced the scop:: aiid extent oi' thc variances sought. until the poini where 

BSA granted the particulaz- three variances coiisti luting tlie Final Variance, iinding 

1-11'1' 

[* 57 ]
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they were the minimum required to afford relief. ZR $;72.-2 1 (e) recognizing that by 

the nature of the process, an applicant for 2 zoning variance will probably ask for 

more, but settle for. less, expressly allows E S R  to grant a lesser variance than the 

variance applied for to minimize the non-conformity. 

Petitioners' attempt to seize upoii this natural process to accuse Lantern of lying 

and perfidy for initially asking for more 011 the theory that Laixerii's statement in its 

application that the variance Lantern sought was the iniiiiniuni variance neecied to 

achieve their program was shown to be false. 

This view contradicts the structure ofZR 572.-27 (e) which assumes that the 

minimum suggested by the applicant is only a starting point for the analysis and 

negotiation. Petitioners' own behavior in its submissions to BSA and this Courr also 

exaggerates positions, avoids stating facts and some sections of ZR $72.-2 I whcr! 

they arc unheipful 01- contradictory to their own positions, is 110 different. Lantern 

and petitioners arc and Iiavc been adversaries before both BSA and this Court. Whilc 

there are limits as to what constitutes unfair and inappropriate behavior ofadvei-saries 

in such proceedings, the decision maker (BSA and the Court in this context) regularly 

sort out the wheat from the chaff'. 

W h i k  to thosc ob.iectiiig tu dEvelopmmr, 311 aevciopers may be perceivecL a: 

devils iiicarnate (and the City w tien supponxng a ueveloper, the devil s handmaideii) 
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such characterization is unhelpfid to the Courr in resolving disputes reiating to 

development. Thc Court must sort out aiid decide tlie merits of the  litigants' case 

under Taw and ignore the catcalls ofpersons wnose dif'ficulty is with the law, which 

oft eii permits and solile t ime s encourages devel opin eii t . Opp oii eii t s of d ev el op me n I 

arc free to seek amendments to the law to freeze tlie entire conmunity in amber, but 

absent their success in doing so, this Court must apply the Jaw as i t  is, which does 

pemiit change i [proper procedures are followed, which this Court has found to be the 

case here. 

10. . .  
The Ultimate BSA Decision, the Granl of the Final Variance 

Although BSA made the Required Findings, they had to inalce one mort 

decision in determining whether to grant the Final Variance, viz: that, considering 

such Required Findings and other matters l o  be considered, it was appropriate and 

advisable to graiit the Final Variance. 

Here, Petitioners argue that issues relating to asbestos, lead paint. toxic niola 

and othcr building problems were so important so as to makc E S k ' s  decision to grant 

the Final Variance arbi t r ay  and capricious. This Court finds Petitioiiers' argument 

without merit. The Final Variance, sub species aeternatatus, is ainiost trivial. 

Furthe:. disceisscd above, BSP. could have wclf considered the irnpacr oc asn,, PClOS 

lead painl, toxic mold, veniiiii and other b-uilding specific ills ~f 016 ag: an6 
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obsolescence to be better addressed by a substantial reconstruction of the Building 

which would be more likely assured by the grant of the Final Variance. On this basis 

the Courl finds Petitioners have failed to establish that tlie filial act of BSA was 

arbitrary or capricious, and milst dismiss the I)etitioi-r. 

1 1. Disniissal of certain parties Respondent 

Finally, the City Respondents seek the dismissal of the Petition as agahst the 

Department of Housing Preservation and Development, the New York Ci ry I,iousing, 

Development Corporation (collectively the "Other Agencies"), the City Planning 

Cornniission on tlie ground that they are not propel- parties Respondeni in a 

pi-oceeding io challenge the determination ofBSA to issue the Final Variance. As this 

Court has determined tu dismiss the Petition for the reasons above set forth. i: is 

unnecessary 10 address this contention and tile Court deciint 

The Petition is dismissed. 

This is thc Decision and Order ofthe Court. 

DATED: AUGUST 13,2009 
NEW YORK, NEW YORK 

,/-'., 

Hoii. Lcwis Bart Stone 
.justice of the Supreme C u r ;  
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