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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF NEW YORK - PART 57

PRESENT: Hon, Marcy 8. Friedman, JSC

MANHATTAN PROPERTIES, INC.,
Index No.: 603535/06

Plaintiff,
DE@’S’?@N/ORDER
- against - k/

9 EAST 30" REALTY LLC and ADRIATIC

CONSTRUCTION, INC., % 4"6 6\0

Defendants. %’ -?00_9
X %_ Q%
In this action for properly damage, second third-party defendant Protech Intertors, Inc.
gt

(“Protcch™) moves [or summary judgment dismissing the second third-party action brought by
d;:fcndant/second third-party plaintiff 9 East 30" Realty, LLC (‘9 East”) and the cross-claims of
second third-party defendant Waldorf Holding Corp., sued as Waldor{ Carting Corp.
(“Waldorf). Waldorf moves for summary judgment dismissing the second third-party action
brought by defendant/sccond third-party plaintiff 9 East and the cross-claims of second third-
party defendant Protcch,

This action arises out of the collapse on December 7, 2004 of a party wall between the
building owned by plaintifl Manhattan Properties, Inc. (“Manhattan Properties”) at 7 East 30"
Street in Manhattan and the building owned by defendant 9 East at 9 East 30" Street. It is
undisputed that Manhattan Properties hired Protech to assist with the renovation of the first floor
and bascment ol 1ts building, and that Protech subcontracted the work to Waldorf, At the time of

the collapse, Waldor{ was removing decorative wood paneling from the party wall,



Protech and Waldorf contend that Waldorf’s work was not structural and did not
contributc to the collapse of the party wall. Rather, they contend that the collapsc was caused by
delective construction work performed at 9 East 30" Street for over one year prior to the
collapsc, that ceﬁﬁin {loors at 9 East 30" Street collapsed in September 2003, and that the
September 2003 collapse caused damage to the party wall.

The standards for summary judgment are well settled. The movant must tender evidence,
by proof in admissible form, to establish the cause of action “‘sufficiently to warrant the court as a

matler of law in directing judgment.” (CPLR 3212[b]; Zuckerman v City of New York, 49

NY2d 557, 562 [1980].) “Failure to make such showing requires denial of the motion, regardlcss

of the sulliciency ol the opposing papers.” (Winegrad v New York Univ. Med. Ctr,, 64 NY2d

851, 853 [1985].) Once such proof has been offered, to defcat summary judgment “thc opposing
party must ‘show facts sufficient to require a trial of any 1ssue of fact’ (CPLR 3212, subd. [b].”
(Zuckerman, 49 NY2d at 562.) |

Here, Protech and Waldorf submit evidence that 9 East’s construction was a cause of the
party wall collapse. They thus cite the testimony of Anthony Cucich, an architect who was hired
by the owner of 9 East after the September 2003 collapse at its premises to supervise the
emergency work. Mr. Cucich testified that therc was a buckle and a crack in the party wall after
the September 2003 collapsc (1d. at 34), that thc wall was “unprotected, because some of the

joists were falling down,” (id. at 128), and that the wall was “bubbling out” between the first and

second floor. (Id.) Howcver, he also testified that the building was braced (sce id. at 122-123),
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and that bricks were replaced. (Id. at 128-129.)' While third-party defendants rely on Mr.
Cucich’s testimony that the party wall was damaged by the 2003 collapse, Mr. Cucich also gave
testimony that after the bracing and replacement ol the bricks, the Building Department found
that the building was safe. (Id. at 55, 132.) Third-party dcfendants also rely on the tesﬁmony of
Andrew Osborn, a structural cngineer who inspected 7 East 30" Street in December 2004 on
behalt of 7 East’s insurer. He testificd that he observed that pockets ol bricks had been removed
from the party wall on the 9 East 30" Street side (Osborne Dep. at 44-48), and that conditions in
that building were “very prccarious” (id. at 54), with “intermittent flooring” (id. at 56.)
However, he also testified that some brick work had been removed from the party wall on the 7
East sidc, that the removal of bricks adjacent to joists in the party wall would have some effect
on the stability of the party wall (id. at 41-43), and that he observed bulging of the wall adjacent
to the collapsed area. (Id. at 51.) Mr. Osbornc’s report of his inspection 1s not submitted until
the reply (scc Ex. A to Bou-liy Reply AIll) and 1s unsworn. Even if considered, it also does not
eliminate triable issues of fact as to the causc of the party wall collapse. The report, more clcarly
than the deposition testimony, states that during the demolition work at 9 East, the contractor
removed “significant portions of the first two wythes of the brick part[y] wall in the area of the
collapse,” and that the removal of thesc wythes “created a very unstable and hazardous
condition.” However, the report continues with the finding that “[w]hen the insurcd’s contractor
[at 7 East] pulled down interior finishcs that were attached to the brick wall, only a single wythe

of brick, in rclatively poor condition, was available to resist the removal forces. The affected

'There was some confusion in the testimony as to whether the bricks were replaced
between the first and second floor or second and third floor, (Sce id. at 128-129.)
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portion of the wall fcll to the {loor.” (Report at 3.) The report does not make any finding as to
whether 7 East’s contractor was negligent in removing the paneling, given the condition of the
wall. Nor is the cause of the party wall collapse conclusively demonstrated by the additional
testimony cited by third-party defendants froﬁl Louis Lombardi of Manhattan Properties,
Protech’s owner John Brandt, and Waldorf’s foreman Diego Tantillo.

Third-party defendants thus fail to demonstrate as a matter of law that the work at 9 East
30™ Street was the solc cause of the party wall collapse. Nor do they demonstrate that the work
at 7 East 30" Street was not a contributing cause of the collapsc under these circumstances in
which it is undisputed that the workers were using crowbars to remove the wood paneling at 7
East and that the party wall collapsed at the very time when they were performing this work. The
court accordingly holds that Protech and Waldorf are not entitled to summary judgment
dismissing the sccond third-party complaint.

As to the branch of Protech’s motion for dismissal of Waldorf’s cross-claims against it,
Protech submits the contract between Waldorf{ and Protech requiring Waldord to indemnify
Protech for all claims arising out the performance of Waldorf’s work to the extent caused in
whole or in part by Waldorf., Waldorf does not opposc this branch of Protech’s motion, which
will therefore be granted. The branch of Waldorf’s motion to dismiss Protech’s cross-claims
against it for contribution and indemnification will be denied bascd on the existence of triable
issucs of fact as to Waldorf™s negligence.

It is accordingly hereby ORDERED that the motion of second third-party defendant
Protech Interiors, Inc. (“Protech™) for summary judgment is granted to the extent of dismissing

the cross-claims of sccond third-party defendant Waldorf Holding Corp., sued as Waldorf
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Carting Corp. (“Waldorf”), and is otherwise denied; and it is furthcr
ORDERED that the motion of second third-party defendant Waldorf Holding Corp. for
summary judgment is denied in its entirety.

This constitutes the decision and order of the court.

ol

MARCY FERI¥DMAN, J.S.C.

Dated: New York, New York
August 17, 2009




