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P I ai 11 tiffs Indcx No. I 16250/07, 

Dccision and Order 
- against - 

THE CITY OF NEW YORK, THE NEW YORK CITY 
DEPARTMENT OF PROBATION, DKEW CELENI’ANO, 
NEW JERSEY DEPARTMENT OF PROBATION, 
“JANE DOE” and “RICHARD ROE” Motion Seq. 4 and 5 

X 
De fcndan ts. 

--_________________________________lrlr_----------------------------- 

HON. EILEEN A. RhKOWER, 

William Fish, on June 14, 2006, following a plea of guilty in New York 
Suprcrnc Court to Attenipted Disscmination of Indecent Materials to Minors, was 
sentenced by thc Honorable Rem K. Uviller to a tcrin of probation and was 
designated a Sex Offcndcr. Mr. Fish was a New Jersey residcnt, and, pursuant lo his 
ap p 1 i cat i o 11 for I n t e r s t at e C oiiip ac t Tr an s fer u 11 de r. t 11 e I n t e rs tat e C om ni i s si o n o f Ad LL 1 t 
Offender Supervision, his probatioii was supcrviscd by the State of New Jersey, with 
quarterly reports sent to thc State of New York. He was assigned a probation offjcer 
in New Jersey, Drew Celantano (Celentano). Mr. Celentano initiated procccdings 
bccause he deenied Mr. Fish to have violated the terms and conditions of his 
probation. A violation of probation hearing was held before Hen. William A.  Wetzel. 
Justice Wetzel, by Dccision and Order dated Dcccmbcr 12, 2007, sustained the 
violation of probation. Mr. Fish was restored to probation with an additional 
condition. Mr. Fish then brought the instant action, alleging nialicious prosecution, 
abuse of p 1-0 cess , invasion of I:, r i vac y , de failia t i o n , in1 cn t i on a1 i n f l  i c t i o 11 o f et11 o t i o na I 
distress, and negligent supcrvision. Orly Fish brings a dcrivative action. 

Thc Ncw Jersey Departmcnt of Probation and Celentario (“New Jersey”), bring 
the instant motion to dismiss the second amendcd complaint. Plaintifi‘s oppose. The 
Cily ofNew York and the New York City Office of Probation (“New York”) bring 
a separate motion to disiniss the complaint and any cross claiiiis as against t1it.m. 
Plaintiffs oppose that niotion, as well. 
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Movantx, in support of their motions, provide the following: New Jersey 
provides plaintiffs second amended complaint, the minutes of tlie Violation o f  
Probation hearing held before tlie Honorable William A. Wctzcl, which took placc u n  
Deceriibcr 5, 2007, the transcript of the 50-h Iicaring, cxamimtioii of William Fish, 
dated March 19, 2008, the affidavit of Drew Celentano with accoiiipaiiying 
documentation regarding plainti W s  sentencing, conditions of probation and transfer 
to New Jcrsey; New Yorlc provides tlic Decision and Order of Hon. Uvillcr dated 
December 5,2007, the Decision and Order of Hon. Wetzel datcd December 12,2007, 
plainti l'f's' notice of claim, and thc plcadings. 

CPLK 8321 1 states, in relevant part: 

(a) a party may niovc for judgment dismissing one or more C ~ U S C S  of 
action asserted against him on the ground that: 

(7) thc pleading fails to state a cause of action. 

In dctennining whether dismissal is warranted for hilure to state a cmse of 
action, tlie court must "accept the facts allcged as true ... arid determine simply 
whether the fiicts allcgcd f 3  withiii any cognizable legal theory." (People ex rt~l. 
Spitztlr v. Sturin, Auger c!! Cu., Iric., 3D9 AD2d 9 1 [ I st Dept. 20031) (internal citations 
omitted) (,PPC CPLK 9321 l[a][7]). 

Thc proponent of a motion for summary judgment must make a prima f k i e  
showing of entitlement to judgment as a matter of law. That party must produce 
sufficient cvidcnce in adiiiissiblc form to eliminate any material issue offact from thc 
case. Where the proponcnt niakes such a showing, tlie burden shifts to the party 
opposiiig tlie motion to demonstrate by admissible evidencc that a factual issue 
remains requiring thc trier of fact to determine the issue. Thc affjrtiiation of counsel 
alone is not sufficient to satisfy this I-equirenient. ( Zuckerrnaiz v. City @'New York, 49 
N.Y.2d 557 [ 19801). In addition, bald, conclusoi-y allegations, even if believable, arc 
not enough. (Ehrlicti v. Aizicricm Mofiiizger G Y C W ~ ~ ~ O L I S P  Mjk. Corp., 26 N.Y.2d 255 
[ 19701). ( Edison S tow Coi+p. v. 42m-E Strrct Developmerit Coip., 145 A.D.2d 249, 
25 1-252 [ I  st Dept. 191391). 

Initially, an essential clcment in a malicious prosecution claim is that the 
prosecution was tcniiinatcd favorably lo the accused (xe C'ciiztalirio 17, D m z n ~ i - ,  96 
N.Y.2d 391, 394 [2001]). A dismissal in the interest of justice is iiot a favorablc 
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, 
termination when it is inconsistent with the innocence of the accused. Here, thc 
proceedings at issuc were initiated with a Violation of Probation, which was 
prosecittcd in New York County. Justice Wctzel, after a hearing, speciijcally held: 

The Court sustained the Violiitiori O I Z  the merits that sexually explicit 
matcrial was found on the defeiidant’s computer. As a result, the 
defcndant was restored to probation with the additional condition that lie 
iiot own 01- liavc access to a compiiter in  his home. [emphasis addcd] 

The holding of thc hearing Court sustaining thc Violation is iiot a favorable 
tcrniiiiation lo Mr. Fish, and is inconsistent with the innocence of the accused ( s w  id. 
at 395). Therefore, the First Cause of Action must be dismissed. 

Plaintiffs bring a second cause of action for abusc of process for the improper 
use of process after the Violation of Probation was brought. Favorable teimination, 
which is an eleinerit of malicious prosecution, is not required for abuse of process. 
However, there is no abusc of process where process is used only For its inteiided 
purpose. A plaintill‘ must establish that process was used against him, without 
justification, and to obtain a collateral objective (,see Curinno v. Siiozzi, 63 N.Y.2d 1 13 

19841). Here, plaintiff alleges no purpose in prosecuting the violation of probation 
other than its intended purpose. In this casc, the result of thc violation was that the 
Court restored plaintiff to probation, but added a condition that hc not have a 
cotnpiiter in his home. In  light of the circunistances of the original crime, which 
involved thc use of the coinputel- aiid in temet to rendevous with an undcrage female; 
and in light of  Justice Uviller’s original conditions of probation, which included that 
Mr. Fish was io “refrain froiii possessing or viewing pornography or other sexitally 
explicit matcrial;” and in light of tlic findings of the hearing Coitrt h a t  Mr. Fish 
possessed on his lioiiic computer photographs, which included a photograph of a 
female’s vagina, a photograph of a female’s breasts, and a photograph of a female’s 
cleavage, the addcd condition above is a provident use of Justice Wetkcl’s discretion. 
The second cause of action is dismissed. 

Plaintiffs, i n  tlic third cause of action, allcge invasion of privacy. This arises 
from an iiicidcnt that occurred during plaintiff’s participation in a iiiandatory therapy 
scssion. Mi-. Fish alleges that his probation offycer rcvealed Mr. Fish’s social security 
nuiiibcr and home address without law fill excuse or justification. 

Mr. Fish cxplairis at his 50-11 hearing as fbllows: 
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The bcginiiirig oftlie sesion was a - Dr. Rand stated, he says, all of you 
in the rooiii havc bean givcn tlic Standards of Probation, the New Jersey 
Standards of Probation. Docs evcryonc liavc -- and hc held up  a copy. 
And I raised my tiand, and hc said, Bill‘? J said, 1 don’t h w c  a copy ol‘ 
that. . , . And tlicn Oi‘fker Salarilano stood Lip and said, Bill, y o ~ i  don’t 
liavc this, and I said, no. Arid so he lelt tlic room, and he c a m  back 
about four or five minutes later, and he took the document in his hands 
and he says, are you William Fish’? I answered, yes. Do you reside al0-  
42 East Anistcrciam Avcii~ic, Fair Lawn, New Jersey 07410‘! Yeah. Is 
your home phone n~ryniber 20 I -794-6166? YCS. Is your Social Security 
number 041 -66-2944‘? Yes, what’s this got to do? Tlicn hc c a m  over, 
put tliu document in h m t ,  opened tlic page, thc second page where I liad 
signed i t  on June and hc says, is this your signatire‘? Then he took 
the paper away from me and sat down in the front. 

There is no cognizable legal theory alleged here, which constitutes an invasion of 
privacy. Therefore, the third cause of action must be dismissed. 

Plaintiffs’ fourth cause of action claims that Mr. Celcntaiio disseininatcd to 
third parties that “William Fish sexually abused his, plaintiffs own children.” Mr. 
Fish explains at his 50-11 hcaring that a Mr. [thier fi-om the New Jerscy Dcpartmenl of 
Youth and Family Services had conic to visit with him and his wife. 

And I said, how did you - how did yoii conic in contact with this c a w ?  
Why would DYFS be involved? And he said, I’m not allowed to say. 
T said, did Officer Salantano from the Probation Departmcnt contact you‘? 
And hc said, you’rc a pretty smart iiian, Mr. Fish. Verbatim, that was 
his words. , . . this was because my two children born in iiiy first 
marriage werc somehow dragged into this and niy ex-wife was called by 
DYFS. 

Later he goes on to cxplain that an Inspector Gary Donavaii from the Morris County 
office of DYFS called his cx-wife. 

As far a s  Bcrgcn County, they were just contacted by OlXcer Salaiitano. 
It didn’t say why they werc contactcd, but that same weck, my ex-wife 
was receiving calls from Inspector Ciary Donavan. , . And 1 Iiavc a lctter 

4 

[* 5 ]



4 

here stating that on Jiiric 27, 2006, the division of Morris district office 
received an allegation that Rebecca and Berijamin were sexirally abuscd. 
. . . the division conducted is [sic] required investigation and dcteriiiincd 
that the allegation was unfounded. 

While Mr. Celentano concedes Iic contactcd the Ncw Jersey Division of Youth 
and Family Serviccs for screening, S L I C ~  action is immune from liability pursuant to 
New Jersey Law, N.J.S.A. 9:6-8: 13. Actions iiiipittcd to Mr. Celenlano, even iftaken 
as truc, werc in his role as Probation Officer in his quasi judicial capacity and pursuant 
to his supervisory authority. The Court notes that Mr. Celentano admits tlial he took 
such action aftcr his initial meeting with Mr. Fish. He indicated that Mr. Fish 
indicated lie was thinking ol‘killing himself, Mr. Cclciitano put Mr. Fish on the phone 
with the Psychiatric Emergency Screening Hotline, and thcy askcd the Probation 
Department to transfer Mr. Fish to Bergcn Regional Hospital. “ W h k  waiting for the 
transfer MI.. Fish asked for an officer’s gun.” Mr. Fish also revealcd that he was with 
his childrcn from his first niarriagc in a hotel that prior wcekend, and that neither his 
ex-wife or children kncw about thc charges. “Because of his behavior and the mental 
state he exhibited, as well as these disclosurcs, I delcnnincd that i t  was necessary to 
contact the New Jersey Division of Youth and Family Services.’’ 

For the reasons stated above, [he foitrth cause of action is dismissed. 

Plaintiffs, in their f-ifth and sixth causes of action, allcge intcntiorial infliction 
of emotional distress based on the thrcats of Probation Oflicer Celentano. To the 
extent that these allegations are addi-esscd to the New York defendants, New York 
correctly points out that public policy bars claiiiis for intcntional infliction of 
eiiiolional distress against a govcnmcntal entity (Lwe Pezhriiarz v. City ~. of’Ncw Yorli, 
2008 NY Slip Op 350 [ 1st Dept. 2008l). To the extent thal plaintiffs make thcse 
allcgations as against Mr. Celentano, New Jersey points out that the “coiiduct must be 
so outragcous in cliaraclcr and so extreme in degree as to go beyond all possible 
bounds of decency and to be rcgardcd as atrocious and uttcrly intolerable in civilized 
community.” Plaintiffs recite various threats in the complaint, and as New Jersey ably 
dimisses, ~ioiie of these rise to this lcvel (six Browri v. Sears Roebuck & C’o., 297 
A.D.2d 205 [ 1 st Dept. 20021) ( S E P  ~ i l s o  Slatkiri v. Luticcr Litho P ~ ~ C t h ~ i l ~ ~  C’orp., 2006 
NY Slip Op 7290 [lst  Dept. 20061 (faxes and phone calls, including to the plaintill’s 
parents thi-eiitcniiig arrest and criminal prosecution, and iristigation of plaintifi~s arrcst 
by means of false statemcnts to the police not so outrageous as to be ittterly 
intolerablc)). Thcreforc, the fifth and sixth ciiitxs of action are ciismisscd. 
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Plaintiffs allege in their cight cause of action that New York ncgligctitly 
supervised thc New Jersey Probation 0 fficer, Drew Celeritano. Specitjcally, plaintiffs 
allege that New York should have known that Cclentano had no prior expel-iencc in  
dealing with interstate sex offender cascs. More specifically, plaintiffs allegc 
Celentano, as a result, liandcuffed Mr. Fish against his will. The Court notes that 
Celentano concedes he I~andcuffeci Mr. Fish for his own safcty at the point whcn lie 
asked for a11 offjcer's gun at thcir initial meeting. Simply, New York did not employ 
or supervise New Jcrsey's probation ot'ficel-s. Mr. Fish applied for and was granted 
peniiitted to transfer his supervision to Ncw Jersey, where he is a resident. Ncw York 
also requested such trans fcr under the tcnns of the InterStatc Compact, and r e q ~ i e , ~ / ~ d  
quarterly summaries. New Jersey acccptcd the transfer, and Mr. Fish conscnted to 
additional conditions of probation as a result ofthat transfer. None of the ciocLrments 
permits New York to direct or supervise the New Jersey Department of Probation or 
its employees. Accordingly, the eighth cause of action is dismissed. 

The seventh C ~ L I S C  of action for loss of conso r t i~~~n  is a derivative claim, aiid 
must fall as a result of thc foregoing. Tli~is, the action is dismissed in its entirety. 

Wherefore, i t  is liereby 

ORDERED that the motions to dismiss arc granted. The action is dismissed .in 
its entirety and the Clerk is directed to enter judgnieiit accordingly. 

This coiistitutcs the decision and order of thc Court. All other relief requested 
is dcnied. 

Dated: August 13,2009 e-- 
EILEEN A. RAKOWER, J.S.C. 
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