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SUPREME COURT OF THE CITY OF NEW YORK 
COUNTY OF NEW YORK: PART 8 
_--____I-______L___I___l_________l___ X 

DAVID MERIN and NAROFSKY DESIGNS, LLC, 

P l a i n t  iff s, 

Index No.: 117261/08 

-against- 

PRECINCT DEVELOPERS LLC, BERND H .  ALLEN, 
BHA 24 LLC, ALLEN, MORRIS, TROIS1 & 
SIMON LLP, and LEONARD J. HERCZEG, 
A.I.A. ARCHITECTS, 

i 

Defendants. 
-I_--l-_____---_f__l_-------------------- X 

I 

MARILYN SHFiFER, J.: 

BACKGROUND 

Defendants Bernd H. 

& Simon LLP (AMTS) , (cox 

Allen (Allen) and Allen, Morris, Troisi 

e c t i v e l y ,  moving defendan t s )  move, 

pursuant to CPLR 3211 ( a )  (l), ( 5 )  and ( 7 ) ,  to dismiss the 

complaint as against them. 

P l a i n t i f f s  are purchasers of t w o  condominium units in a 

building f o r  which defendant P r e c i n c t  Developers LLC ( P r e c i n c t )  

was the sponsor of the Offering Plan ,  defendant BHA 24 LLC (BHA) 

is a managing member of Precinct, defendant Leonard J. Herczeg, 

A . I . A .  Architects was the architect for the building conversion, 

defendant AMTS was the legal counsel involved in praviding legal 

advice to the o t h e r  defendants w i t h  respect to the Offering Plan ,  

and defendant Allen is a member of  BHA and a partner in AMTS. 

Plaintiffs allege that, after they moved into t h e  
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condominium, they discovered several serious problems with the 

building, including chimney flues, support beams, lobby f i r e -  

r a t e d  demising wal ls ,  fire s p r i n k l e r s ,  g l a s s  on the rear yard 

l e v e l ,  ventilation i n  t h e  boiler room, and pressurized water 

pipes that did not meet applicable municipal codes. P l a i n t i f f s  

assert t h a t  t h e  d e f e n d a n t s  omitted this information from the 

Offering Plan, and that such  defects were not visibly apparent. 

In t h e  complaint, plaintiffs o n l y  allege three causes of 

action ( f irs t ,  second and f o u r t h  causes of a c t i o n )  against moving 

d e f e n d a n t s :  (1) material misrepresentations and f r aud  in the 

O f f e r i n g  P l a n ;  ( 2 )  violation of General Business Law 5 349; and 

( 4 )  u n j u s t  enrichment. It is noted  t h a t  moving defendants, a t  no 

t i m e ,  represented plaintiffs with respect to t h e i r  purchases of 

the subject units, and plaintiffs were represented in their 

purchases by i n d e p e n d e n t  legal counsel. 

DISCUSSION 

CPLR 3211 (a) "Motion to dismiss cause of action" states 

t h a t :  

" [ a ]  p a r t y  may move for judgment dismissing one or more 
causes of action asserted against him on the ground t h a t :  
(1) a defense is founded upon documentary evidence; or 

(5 )  t h e  cause of action may no t  be maintained because of 
... i n fancy  or other disability of t h e  moving p a r t y [ ;  or] 

(7) the pleading fails to state a cause of a c t i o n  ... . 

... 

. . .  
I f  

As stated in Ladenberg Thalmann & Co., Inc. v Tim's 

Amusements, Inc. (275 AD2d 243, 2 4 6  [lst Dept 2 0 0 0 ] ) ,  
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"[Tlhe court's task is to determine only whether 
t h e  f ac t s  as alleged, accepting them as true 
and according p l a i n t i f f  every possible favorable 
inference, fit w i t h i n  any cognizable legal theory 
(Leon v Mart inez ,  84 NY2d 8 3 ,  8 7 - 8 8  [1994]). 
Dismissal p u r s u a n t  to CPLR 3211 (a) (1) is 
warranted only if the documentary evidence 
submitted conclusively establishes a defense to 
t h e  asserted claims as a matter of law (Id. at SS)." 

To defeat a pre-answer motion to dismiss pursuant to CPLR 

3211, the  opposing p a r t y  need on ly  asser t  facts of an  evidentiary 

n a t u r e  w h i c h  fit w i t h i n  any cognizable legal theory .  Bonnie & 

Co. Fashions,  Inc. v Bankers T r u s t  Co., 262 AD2d 188 (lSt Dept 

1999). F u r t h e r ,  if any question of fact exists w i t h  respect to 

t h e  meaning and i n t e n t  of the c o n t r a c t  in question, based on t h e  

documentary evidence supplied to the motion court, a dismissal 

p u r s u a n t  to CPLR 3211 is precluded. Khayyam v Doyle, 231 AD2d 

475 (la, Dept 1996) - 
Moving defendants' motion w i t h  respect to dismissing the 

first cause of action as against them, alleging a material 

misrepresentation, fraud and other wrongs in the O f f e r i n g  P l a n ,  

is granted. 

" [ A ]  purchaser of a condominium apartment may not b r i n g  
a claim f o r  common-law f r a u d  against the building's 
sponsor when the fraud is predicated solely on a l leged  
material omissions from the o f f e r i n g  p l a n  amendments 
mandated by the Martin A c t  (General Business Law art 
2 3 - A )  and the Attorney General's implementing regulations 
(13 NYCRR part 20)  ." 

Kerusa Co, LLC v WlOZ/515  R e a l  E s t a t e  L i m i t e d  Partnership,  12 

NY3d 236, 239 ( 2 0 0 9 ) .  
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Although p l a i n t i f f s  rely on a Second Department case, 

on Olde Oyster Bay Home Owners Association, Inc. v Holiday 

Organization, f n c .  ( 5 9  A D 3 d  673 [2d Dept 200911, for the 

proposition that a private right of a c t i o n  sounding i n  common-law 

f r a u d  may rest  on the same f a c t s  that would support a Martin A c t  

violation, this court f i n d s  the r e a s o n i n g  from the Court of 

Appeals cited above to be more apposite to the case at bar. 

Hamlet 

The purpose of t h e  M a r t i n  A c t  is to authorize the Attorney 

General to investigate and e n j o i n  fraudulent pract ices  with 

respect to the preparation and dissemination of cooperative and 

condominium o f f e r i n g  p l a n s .  The M a r t i n  A c t  grants t h e  Attorney 

General the s o l e  responsibility f o r  e n f o r c i n g  i t s  provisions 

(Kralik v 239 E .  79'' Street Owners Corp., 5 NY3d 54 [ 2 0 0 5 ] ) ,  and, 

therefore,  there i s  no private r i g h t  of a c t i o n  under the Martin 

A c t .  CPC I n t e r n a t i o n a l ,  Inc, v McKessan Corp., 7 0  N Y 2 d  268 

( 1 9 8 7 )  . 
S i n c e  the inception of the Mar t in  Act, private p u r c h a s e r s  n o  

longer have t h e  s i g h t  t o  i n s t i t u t e  a common-law claim for f r a u d  

with respect t o  a cooperative or condominium o f f e r i n g  p l a n .  

Kerusa Co. LLC v W102/51 Real Es ta te  Limited Partnership,  1 2  NY3d 

at 2 4 5 ,  supra.  Consequently, p l a i n t i f f s  may n o t  maintain the 

first cause of action against moving defendants, 

Moving defendants' motion t o  dismiss the s e c o n d  cause of 

action as against them, alleging violations of General Business 

4 

[* 5 ]



Law 5 3 4 9 ,  i s  g ran ted .  

"The threshold under sec t ion  349 requires allegations that 
the defendants' practices have a broad impact on consumers 
a t  l a r g e .  [Cllearly not cognizable under: the s t a t u t e  are  
l a rge ,  private, single-shot contractual transaction[a]. 
Saction 349 was intended [as] a consumer protection 
statute, so [ p j r i v a t e  transactions w i t h o u t  ramifications 
for the public at l a rge  a r e  n o t  t h e  proper s u b j e c t  of 
[ such]  a claim [ i n t e r n a l  quotation marks and citations 
omitted] ." 

Green €iarboux Homeowners' Associat ion,  Inc. v G .  H. Development 

and Construction, I n c . ,  307 AD2d 465, 468-469 (36  Dept 2 0 0 3 ) .  

In the instant action, plaintiffs have failed to allege "a 

u n i q u e  s e t  of circumstances whose remedy is not already available 

t o  t h e  Attorney-General [ i n t e r n a l  quotation m a r k s  and citations 

omitted] *'' Thompson v Parkchester Apartments Co. ,  271 AD2d 311, 

311 (1'' Dept 2000). Because plaintiffs have only alleged 

Individual injury, a cause of action premised on General Business 

Law 349 cannot be maintained. 

Defendants' motion to dismiss the f o u r t h  cause of action f o r  

unjust enrichment as against them is granted. Plaintiffs are 

a r g u i n g  that there  was a breach of t h e  purchase agreement, the 

proceeds from which u n j u s t l y  enriched moving defendants, The 

purchase agreement is a contract, and, as a consequence, t h e  

existence of a valid contract  bars a cause of a c t i o n  i n  quantum 

meruit. Hawthorne Group, LLC v RRE Ventures ,  7 A D 3 d  320 (lst  Dept 

2 0 0 4 ) ;  see also S h e f f f e r  v Shenkman Capital Mgt., 2 9 1  AD2d 2 9 5  
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(1" Dept 2002)  . I  

T h e  court finds that moving d e f e n d a n t s '  argument t h a t  

plaintiffs l a c k  standing to be w i t h o u t  merit. 

moving defendants, Devlin v 645 First Avenue Manhat tan  Company 

(229 AD2d 343  [lat Dept 19961)' h o l d s  that individual condominium 

u n i t  owners may not maintain a cause of action for alleged 

i n j u r i e s  to the common areas, but may maintain a c t i o n s  for 

i n j u r i e s  to t h e i r  individual units. 

of t h e  alleged problems a f fec t  t h e  individual u n i t s  of t h e  

p l a i n t i f f s ,  and so, even under  the j u d i c i a l  decision used by 

moving defendants as support for their position, plaintiffs have 

standing to maintain t h i s  action. 

The case c i t e d  by 

In t h e  case at bar, several 

' Although moving defendants :k dismissal of the aforementioned three causes of 
action as against Allen in his position as attorney only, the above discussion renders any 
consideration of this point unnecessary. 
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CONCLUSION 

Based on t h e  foregoing, it is h e r e b y  

ORDERED t h a t  d e f e n d a n t s  Bernd H. Allen's and Al.l.en, Morri 5, 

T r o i s i  & Simon, LLP's motion to dismiss the complaint as a g a i n s t  

t h e m  is g r a n t e d  and the complaint is severed and dismissed as 

against s a i d  defendants, and the C l e r k  is d i rec t ed  to enter 

j udgmen t  in f a v o r  of said defendants, w i t h  c o s t s  and expenses as  

taxed  by t h e  C l e r k  of the C o u r t ;  and it is f u r t h e r  

ORDERED,that the remainder of 
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t h e  a c t i o n  shall continue. 

d 

[* 8 ]


