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SUPREME COURT OF THE STATE OF NEW YORK - NEW YORK COUNTY 

Index Number : 11 5708/2007 
145 HUDSON STREET ASSOCIATES 

FURIO, CARLA 
Sequence Number : 001 

DISMISS DEFAULT 

vs 

INDEX NO. - ~ 

MOTION DATE ~. 

MOTION SEQ. NO. ,_ 

MOTION CAL. NO. 

The following papers, numbered 1 to were read on this motion tolfor 

Notice of Motion/ Order to  Show Cause - Affidavits - Exhibits ... 
Answering Affidavits - Exhibits -- -- _- 

Raplying Affidavits _- .~ ~ 

Cross-Motion: Yes  NO 
Upon the foregoing papers, it is ordered that this motion 

.. ON-FINAL DISPOSITION 

Oated; 
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Check if appropriate: 1 DONOTPOST I ' REFERENCE 
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SUPREME COURT OF ‘I’I-IE SI’ATE OE’ NEW YORK 
COIJN‘TY OF NEW Y O M :  PARI’ 54 

Plaintilfit’s, 

CARLA FURIO, FRANK FLJRlO, JOSEPIX 
FUKlO, FRANC’hSLA FUIUO, C1,ACJL)IA 
FIJIUO, VTCTOKlA MAYES, ANTIREA 
HANS ON, CFIIUS’TINA HANS ON, 
CflIUS’I’INA WEAVER, JP MORGAN CHASE 
& CO., JPMOKGAN (‘HASE HANK, 
NA TIONAI, ASOClATION, WASHTNGTON 
MU TUAL, INC. IlSRC; BANK NEVADA, N.A. 
and “JOITN 1)OE lil” through “JOIIN DOE #2Y, 
the last twcnty-five names bcing fictitious and 
unknown to the plaintiffs, the persons intendcd 
being thc Persons, if my, involvcd in the acts 
or omissions described in thc Second Amendcd 
Coniplainl, 

___11___1_____1______-------1------1---------------------------------- X 
KORNKEICH, SIIIRLEY Wl-XNEI<, .I.: 

Defendam. 

Index No.: 1 l5708/2007 

DECISION and 
ORDER 

Thk action is brought by plaintifl‘s 145 Hudson Street Associates (Hudson) and Stanlcy L). Scott, as 

general partner, to recover money tukeii by an employee, The empluyec, Carla Furio, wrote u i m i t  horizecl 

chccks to, atuong other things, pay hcr credit card account at Wnshiiigcotl Mutual, Inc. (WML). WMI  i s  the 

swcesxor in  interest to Pmvidian E’hmcial Corp. (Prwidim). W MI now moves to dismiss the case against 

it pursuant to CPLR 321 1(a)(7). 

I. FUCt.5. 

The second amended complaint sels forth thc following alegat.ions. Carla Eurio worked :IS a 

bookkeeper and of‘lkx manager for Hudson from January 1993 to May 2007. She had authority io sigrl. 
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I Iudsm’s checks, drawn OIJ lludsvn’s account at JP Morgan Chase & Co. (Chase)?’ in amounts r1 f  $2,500 or 

less. In January 2004, Furio began writing unauthorized checks drawn on Hudson’s account to pay hcr 

credit card bills. At or about the same time, in a lcttcr signed by Stanley Scott, Chasc was autborizcd to 

send all bank correspondctice, including bmk statements, to lcurio directly. From Jariuary 2004 to May 

2007, Fwio wrote chccks to pay hcr multiple credit cards, madc electronic payrnctils to hcr credit cards, 

wrdc  unauthurizcd c1ieck.s to “Petty Cash” and arranged overpayments of her salary. Furio wrote 322 

miuthorized checks, made 54 unauthnrizcd clcctronic paynicnts and, in total, Cook Inore than $55!),[)OU. 

The first through sixth counts of thc complaint allege conversion, breach of fiduciary duty, brcach of‘ 

contract, fraud, negligent misrepresentation and unjust enrichment against Carla Furio. Tbc sevenlh a i ~ d  

eighth causes of action allege money had and received and unjust enrjchmcnt against kls. Fur-io’s J’amily 

mcmbers, the uther individuals n m e d  as defcndants. The twelfth, tliirtecnth and lixu-teenth C ~ U S C S  of action 

allege brcach of contxacct arid violation of IJCC 4-401 against Chase, and the tenth and eleventh causes 01’ 

actinn allegc violation of UCC 3-304 and unjust enrichment against WMI and HSBC Bank Nctwia, N.A., 

the banks which h d d  Furio’s crcdit card accounts. At issue in this motion to dismiss is $383,774, Ihc 

aniount drawn on Hudson’s account at Chase and paid to WMI by Furio. 

Plahliffs contend that WMX serviced people with low iiicomc and poor crudit ratings and “knew or  

should have known that something was wrong or should have inquired” when Furio: paid hcr credit card 

illvoiccs with multiplc checks from lludson aridor tiiadc mu1 tiple payments during any monlltly period; had 

two low crcdit-limit accounts; and substantially increased hcr spending after she started using the [-I idson 

rhe complaint alleges that the chccks were drawn on plaintitYs “fomier bank, JP Morgan C:liasc 1 .  

62 Co. and/or its subsidiary JPMorgan Chase Rank, National Association Qvintly and severally, 
“Chase”),” 
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chec,ks to pay off her accounts. Plaintiffs contend these suspicious circumstances were sufkienl to 

establish that WMI ackd with nolicu and/or in bad f‘aith under UCC 3-304 (7). 

WMI movcs to dismiss, arguing that it was a holder in due course and took the checks fice of all 

claims and defenses. Moreover, i t  contends that it was not unjustly enriched by plaintifls, but rather was 

paid for an existing debt. The cour?. agrees. 

I. Conclusions of Lcrw 

CPLK 32 11 (a)(7) providcs tbr dismissal or‘a complaint for failure to statc a C ~ U S C  o f  action. In 

dc~tt.rmining a motion under this section, thc Court must “accept the facts as alleged in  the cornplaitit as t ruc,  

accord plaintif[ the bene13 of cvet-y possible favorablc inference, urid determine only whether the facts as 

alleged fit  within m y  cognizable legal theory.” Leon v h4ur#imz, 84 NY2d 53,  X7-88 (1  994); Skiliguttw~s, 

U,C, v Brody, 1 A D 3  247, 250 (1 sl Dcpt 2003). Since the court’s inquiry on such a motion is II~ITOW, it 

rnust libcrally construe the complaint, acccpting as true both i t s  material allegations and whatever 

reasonably can be inferred from them. Dmiiccu Aros., Inc. v Con. Ed, Ck., 8 AU3d 99 ( I  st Dcpt 2004). 

“H~wever,  factual allegations that do not state a viablc cause of action, that consist uf bare Icgal 

concIusio17s, or that =e inherenlly iricredible or clearly contradicted by dowinentary cvidencc arc not 

Giltitled to such consideration.” Skillgames, id. quoting Caniglin v Chicago Tribune-New York N C M J S  

,C;yndicute. 204 hD2d 233, 233-4 Clst Dept 1994). 

14. uc‘c 3-304 

A chcck is a negotiable instrument subject lo Article 3 of‘thc LICC’. UCC 3-1 04(h). A payee o fa  

negotiable instrument is a holder in due course if‘thc payee takes the inslrunent l-or valuo, in good faith and 

without notice ofaiiy dcftnse. TlCC 3-302. A holder is defined as a person wl~n posscss~s an inslrunmit 

issued c)r indorsed to hiin [ TUCC 1 -201(20)], and a holder takes 5117 instrument for value if“thc agreed 

consideration has becn perfotmed” or “he takes the instrument in payinent of’ an nntecedcnl claiin. UCc 3- 
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303 (a) & (b). Finally, good faith “Incans honcsty in fact in thc conducl or transaction conceriicd.” lJCC 1 - 

20 1 ( 1.9). 

Addressing“good faith” as used in IJCC 3-302, the Court of Appeals has slated that it q u i r e s  a 

suhjcctive standard of knowledge. C‘hurnicnl Bank oJ’Roche.rlrr* 1-1 I fmkel I ,  5 1 NY2d 8 5 ,  9 1, Thus, whcl-c a 

person clolhed with apparenl authorily endorscs a izegotiabIe instrument, thc subsequent huldcr u f thal 

instrument is entitled to recover on it unless a viable defense is establishcd. ld .  at 90-91. “[TJhc iiiyuiiy is 

not whethcr a reasonable baJlkCJ- in the [holder’s] position would have known, or would have iiiquircd 

cuiiccrning the alleged breach [by the fiduciaryj, but rather, the inquiry is what [the holder] itsell’ actually 

knew.” Id. 

1ICC 3-304 provides: 

(1) The purchase? has notice of a claim or dcferuc if 
(a) the iizslrumcnt is YO incomplete, bears such visible Evidence of f’orgery OT 

alteratiun, or is othewisc so irregular as tu call into question its validily ... or lo 
create an ambiguity as to the party to pay; or 

(b) the purchascr has noticc that the obligation of nny party is voidahlc in whnfc 
OP in part ... 

(2) The piirchascr has notice of a claim against the instrument when he has knowledge 
that a fiduciary has negotintcd the instrument in payment of or as security Ibr IUS 
own debt or in any transaction for his own bendit or nthcrwise in breach of duty. ’ * * * 

(4) Knowlcdgc of the following facts does not of itself give the purchaser itcltice ol‘ a 
defcnse &- claim 

* 
(e) that any person negotiating the instmmctit is or was a fiduciaq: * * * 

(7) In any event, tu constitute notice of a claim or defense, the purchascr must haw 
knowledge of the claim or defense or knowledge of such facts that his action in taking 
the instrument amounts to bad faith. 

’ A purchaser is dehncd as someonc whu takes by purchase. L J t X  1-201 (33). Purchase 
means a voluntary transadion creating an intcrest in property. 
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In sum, the “noticc” rcquiremcnt of UCC 3-304 “demands nothing less than actual knvwledgc or  the claiili 

against thc instrument or of facts indicating bad fairh in taking the instrunent” 1 citations omitted]. Ilarrfiml 

.4cr. & Indcnz. C..‘CJ. v Am. Ex. Co., 74 NY2d 153, 162-163 (1980). 

“A party challenging thc good faith and lack of notice of a holder bears a substantial hurdcn. See 

Uniun Ruizk qfInnrr’ic-I v Seve~1 Sem lmporfs, Inc., 727 F Supp 125, 130 (S1)NY 1989). Cnmplnints based on 

such allegations must be dismissed unlcss there exist material issues o f  fact ... which arc ’gcnuine and hascd 

on proof, mit shadowy and conclusory statements.' ’’ F’idelity Bmk,  N A .  v Avvutick, 740 p Supp 222, 236 

(SDNY1990) quoting Firs1 Jntn’I. B m k v  L. Rlnnksteir7 &Son, Inc., 55) NY2d 436 (1983). 

The allegation that WMI “knew” wit.hvut any evidentiary proof or facts lo show “luiowledge,” docs 

not establish aclual notice ofthe claimed defcnsc. Nor is plaintiffs’ furtlict claim, thal WMI “should have 

known” or “should have inquired,” viable.. 

Plaintiffs arguc that there is a threshold objeectivc bad faith inquiry. Relying on MClC.‘ Proceeds. f r7c . .  

vAdvr.st, h:., 293 AD2d 331, 334-35 (1st Dept), fv denied 98 NY2d 613 (20021, they argue, “if 111~  

circumstmccs known to thc purchaser arc so obviously suspicious thal no honest person nut just a 

reasonably prudent person could turn a blind eye thereto, the purchaser must invcstigate. Thus, tlierc is il 

t~esh(i ld  ob-jcclive. inquiry, although the emphasis remains on subjectivc bad faith and dishoiiexty (.YCC, Scc.. 

& Exclr. Cummri. v Lefinian Bros., hic., 157 F3d 2, 6-7) and will be met only in the most rare and cgregious 

circumstances.” Plaintiffs contend that the circumstances herc reach that level. The court disagivs .  MCC 

involved a single broker handling fraudulent stock transfers who had actual knowledge of unusual activity- 

appruxiinatcly $ 1  6 million Jnllars nf stock transfcned over the coursc of one iiiunlh. Here, the paynlcnts 

werc madc ovcr more than thxec years, in much smaller amounts, and were not prclccssed by a single hi-oker. 

‘rile i&s: of l h js  dn not corne close to reaching the “rare and egregious circumstances” of MCC. 
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A bank’s acceptance of multiple checks for a single credit card payment does nol ainouiit to 

commercial bad hith (IlJCC3-405), which requires actual hiowledge. Gerty Petrduunr C’urp 17 Am. Ex., 90 

NY2d 322, 331, rccrrg denied 97 NY2d 937 (1997). In Gecy a i  employce used forged, clnployer chccks io 

pay her American Exprcss credit card bill. The court fmnd ”American Express routinely prucesscd slal e 

checks, checks payablc tu neither American Exprcss nor the custorncr, chccks where ncither American 

Exprcss nor the customer wd5 listed UII the check, chccks from unrelated third parties and multiple chccks 

horn multjple third parties with difkr-cnt acldresscs in diffr:rent states for n single transaction.” fd. nl 33 1 - 

332. Nonetheless, thc Court held that the plaintiff failed to meet its burdcn of proof in  showing that 

American Express’s conduct “amounted to dishonesty or cotnplicity” required t,o show bad bi t l i .  M. a( 33 1.  

Similarly, the acceptance of mdtiplc checks by WMI for a single payrncrit is not enough to sliow its 

k ~ i o ~ i c d g c  or dishonesty. “l-Iolders in due cuurse are to be dctermined by tltc simple tesl of what they 

actually knew, not by speculation as 10 what they had reason to knuw, or what would havc arouscd thc 

suspicion of a rcasonable person in lheir circumstances.” I€ui@ord, 74 NY2d at 1.63. 

Indeed, FICIP/$JY~ spcaks to the policy underlying the check fraud rules of the Coinniercial Code. It 

notes that the Code favors: 

rcady riegv tiability of commercial paper, assuring that good-faith purchascrs need nut 
stand as insurcrs of the honesty of a drawer coi-poration’s employees. Arid it assigns 
losses hy the relative responsibility of the parties, Eillocating liability to the party bes1 
able to prcvent them (sec, Prudential-Bache Sec. v Citibank, 73 NY2d 263> 269; Cornincut, 
Allocation of :[,osxcs froin Check Forgeries IJnder. thc TAW of Ncgotiable Jnstrumenls 
and the Uniform Commercial Clodc, 62 Yale L,J 4 17 [ 1353 I), As among the parties to 
this disputc [the employer]- -whost. misplaced trust or inattcntion cmbled its employw 
to misappropriate Kunds, undetected for sevcral years--was plaiiily the party best able to 
prevent the losses and to protect itself by insurance. The losses were therefore properly 
allocattcd tu [the cmployerl, riot defendants.” 

Hcre, Hudson, who einployed and supervised Furio, was in a bctter position than WMf lo discovcr 
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her fraud and insurc against it. IIudson authorized Furin’s ability to sign checks oil thcir account, and Scott 

signed a letter to Hudson’s bank authorizing it to send the bank statements and correspondence to b-urio. 

WMI: who tuuk the chccks for value, in good faith, without riotice of any defect, to pay an antecedent 

debt, is a holder in due course, aid the tcnth causc of action is dismissed. 

B. [Jnjusl E m  ichnent 

Having found WMI is a huider in due course, thc claim for unjust enrichment, thc eleventli cause 

of action, is disinissed. Accordingly, it is 

ORDERED that motion OP WMI is granted, all claims againsl Washington Mutual, Inc. arc severed 

and dismissed arid the Clerk is to entcr judgment accordingly. 

Date: Augusl 19, 2000 ENTEK: 
t, 
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