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P I aiiit ill, 

-against- 

‘THYSSENKRUPP ELEVAI’OR CORPORATION and 
LEXINGTON IN SURANC: E COM P ANY. 

Itidcx No. 

103830/07 

Defendants , 
X ...................................................................... 

MILTON TINGLING, J. : 

Mot. Seq. Nos. 004 and 005 shall be consolidated lor disposition. 

ln Mot. Seq. No. 004, dcfcndant Lexington Insurance Company (Lexington) seeks leave 

to rearguc the order dismissing its summaiy jucigment motions, and to renew said motions. In 

Mot. Seq. No. 005, d e h d a n t  Thysscnkrupp Elevator Corporalion (Thyssenknipp) seeks lcavc lo 

reargue the order dismissing its summary judgment motion and to rcargue its motion and 

plaintifrs motion for suininary judgment. 

This casc aiises out o l a  pcrsoiial itijiiry action, Kcniieth A .  ,Sinitlz v Innrrcr C i t y  

Redevslopme~71 C‘orp., liidex No. I01 574/05, in Supreme Courl, Ncw York County. ‘14ic Swiitli 

action names plaintirfas a derendant and seeks a recovery for injuries s d k r e d  by an ernployce o r  

Thyssankrupp in the course of’liis employment. Plaintiff and Thyssankrupp werc contractors ill 

a project in which Thyssankrupp was to install an elevator at Uppcr East Sidc High School 

located inNew York, Ncw York. 

In the Smith casc, plainti Tf iiistiluted a third-party action against Thyssankrupp, 

Lexington’s insured. Plaintiff is seeking coverage wider the Lcxinglon policy, claiming to be an 

additional insurcd under thc policy. Sirbsequcntly, plainti fJ- coriimcnced this declaratory 
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jitdgmcnt action against defcndants. Thcn, plaintiff made a summary judgment motion lo dcclarc 

that defcndants wcrc obligated to defend and indemnify plaintiff in the ,S’:mith action. Lexington 

brought two summary j udgiiient motions, one that sought dismissal o f  the action on the ground 

that late notice iiom plainti fT allegcdly absolved it of. the dilly to dcrcncl and iiideiiinify plainti U, 

and one that sought clisniissal on the ground that thc cniployee exclusiori clausc in the policy 

applied to the iinderlying claim. Thyssenkrupp brought a summary jitdgnient motion clainiing 

that in lhc absciice of a tlriding of ricgligcnce against plaintiff i n  the Siriith action, this action 

must be dismissed a s  prcmature. 

This court’s ordcr denied Tlzyssenkrupp’s inotion, hd i r ig  the present aclion timely; 

dciiiecl Lexingtoti’s first motion, based 011 late notice, duc to an ambiguity i r i  i t s  policy 

provisions; denied Lexington’s sccoiid motion, based 011 the employcc exclusion clause, as 

untimely tiled; and granted plaintiil’s inotion against Thyssenknrpp based on contractual dutics 

to deknd and indemnify plaintiff. Now, defendants seck rcargiiment and/or renewal of their past 

motions. 

Lcxington argues that thcrc is no ambiguity bctween the Policy and Endorsement 20, 

wliich involves Self-Insured iietcntion, and  hat thcy inusl be read coiijuiictively. Lexington 

states that plaintiff is bound by the Policy temis, wliich provides that an insured shall 

immediately forward to Lexington every demand, notice, siiiiinioxis or otlicr process received by 

an insured’s representalive. The Endorsement providcs that h e  insured must notify Lcxiiigtoii in 

writing of any claim to which the policy applies i lone of thrcc conditions arc met. The 

conditions concerti claiins involving serious bodily injury or fatality, claiins in which the insured 

has rcceived noticc of a suit in which the daniagc cxceeds the Self-liisurcd Retention, axid c la im 

2 

[* 3 ]



that may cxceed 25 %I of the Self-lnsurcd Retention. Lexington asserts that the Endorsement 

applies to the main insured, Thyssenkrupp, aiid does not apply to plaintiff. Plainti (Cis allegedly 

bound to the tenns of thc Policy and did not notify Lexinbdon immediately, thcrcforc forfeiting 

Lexington's policy obl ig  d 1' 1011s. 

I n  addition to reargument, Lcxington inoves for rcncwal by submitting a copy o f a  

decision entitled Vcr-lex Bngirte~~rinK Sewiccs, Inc. v New York C.'Z'~J) 1i.nnsit A ulhorily, Supreme 

Court, New York County, Tndcx No, 108236/06. Lexington claiins that this case speaks lo the 

exact issues pending before this court. hi Vwtex, a late noticc argulnent was raised by tllc 

insurer, and the plaintiff i n  that action argiied that latc notice was excused based on 

Endorscnicnt 13 in tlic policy. This Endorscmcnt provided that thc il-isutci- would not deny 

covcrage as a result of an unintentional failurc by the insured to givc proper notice. The court 

held that the Endorsement did not avail plaintiff of a n  excuse lor late noticc. The court 

apparently concluded that therc was no inconsistency bctwcen the Endorscnicnt and the rest of 

the policy. 

Lcxiiigtoii also contends that the court should not have disrnisscd the second inotioii [or 

summary judgment becxise there was no prejudicc as a result of this motion being brought. 

Lexington asserts that in thc interest orjustice, the motion should be considered 011 ils merits. 

Thysseilkrupp contciids that plaintiff's motion should have been dcnicd bccausc 

Thyssenkrupp's contrachial obligation to defend and indemnify plaintiff was conditioned upon 

certain terms. According to Thyssenknlpp, a Rider in the policy conditions its obligation 011 the 

cxtcnt O F  its own negligence. Thus, Thysseizkrupp states that thc motion granted was prcmaturc 

becaiisc the Srrzith court has iiol fourid Thyssciiknipp negligent. Thysscnkrupp concludes that its 
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motion to dismiss this action should be grantcd and plaintiffs motion denied. 

A iiioticm for rcargurnent, addressed to the discretion o l the  court, is designed to afford a 

party an opportunity to establish that the courl ovcrlookcd or misapprchcndcd the relevant hcts, 

or misapplied any controlling principle of law. Folcy v Roche, 68 AD2d 558,567 (1" Depl 1979). 

A motion lor renewal must be specifically identified as such. CPLR 2221 (e) (1). It must be 

based upon new facts not offcrcd on the prior rnolion that would changc the prior delemiination 

or shall deinoiistrate Ilia1 there has bccri a cbangc in the law that would change the prior 

dctcrmination. An applicatjoii for lcavc to rcllcw must be predicated 011 new matters not 

available prior to thc court's dccision. ,Sw Weintrauh v IIulfIIollow Central School Dwt., 82 

AD2d 802 (2d Dcpt 1981). 

Pursuant to Endorscment 20, certain situations niust hc rcpor-tcd to Ixxiiigton to 

dctcrniine whether the Self- hisured Retention amount wi I I  bc satisfied. Lexington argucs that 

the Endorsement was not intended 10 apply to nil additional iiisurcd like plaintiff because it 

required an insured to maintain a company-approved claims halidling scrvicc. Thc Endorsement 

was applicablc to a policy holder likc 'I'hyssenkrupp that paid the premiums and ncgotiated 

retention of liability 111 exchange Poor a monctary benefit. 

The court finds that it has misapprehended the hcts  oP this casc and the lenns oP the 

policy. There was no ambiguity in the policy wlicrcas Endorsement 20 was 3x1 alternative notice 

provision that applied to conditions that liad not bccn met by plaintiP1. Thcrcforc, plaintiff was 

bound by tlic notice provisions in the main policy. Because plaintif1 did not provide irnlnediatc 

notice to Lcxington, plaintiff is precluded froin Lexington's duty to defend and indcmni fy it in  

thc Smirh action. 
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.-. ... - 

Tlic court ha considered the motion to reargue Lcxington’s second suiimiary judgnicnt. 

The motion is hercby dismissed as moot. 

As for Thysscizkrupp, the provision ol the Rider that is rclcvant to this casc providcs as 

To the fullcst extent permitted by Ncw York State Law, the Subcontractor 
(Thysscnknlpp) and all subsubcontractors shall defcnd, indcmnily, and hold harmless thc 
Contractor (plaintiff) and Owner and their employees from all damagcs, losses, or expenses 
including, but not limited to, attorney’s fccs arising in whole or in part, out of or rclating to thc 
Subcontractor ‘s work, including, without limitation, the failurc of the Subcontractor lo perform 
any obligation undcr this contract. The indenuiification provision shall includc, but not bc 
liniitcd to, claims, damages, losscs, or expenses attrihutahlc to bodily injury, sickness, disease, 
or death, or to injury to or destrirction oflaiidble properly, penalties iniposed on account of the 
violation of any law, order, citation, rille, regulation, standard, ordinance, or statute, and claims 
and/or liens lor labor, materials, or eqiiipiiient used or fiirnished to be used on the project, but 
only to the extent causcd in  whole or in part by iicgligciit acts or oiiiissioii of the Subcontractor 
or anyone dircctly or indircctly ciiiploycd by it or aiiyonc for whose acts it may bc liable, 
regardless of whether or not such claim, daniagc, loss or cxpcnsc is causcd in part by a party 
indcinni lied hereunder. 

This provision limits Thysscnknipp’s duty to indemnify plaintiff as to whether 

Thyssenkrupp is ncgligcnt, in part or in  whole, with respect to the accident affecting its 

eniploycc. Wliilc the duty to defciid is broader than thc duty to indcmnify, the duty to defend 

arises as a matter of thc contractual obligation to insure, whereas the liability loor iiidciiiiij ficntion 

rests on principles o l  basic negligence. See New H m p d i t m  J w s .  Co. v ./c<ffcrsotz Itis. C’o. oJ‘r\rt.w 

York, 21 3 AD2d 325 (1 ’’ Dept 1995). 

The court shall declarc that Thyssenkriipp has an obligation to dcfciid plaintiff in lhe 

Sinitlz action, but its obligation to indcninify is conditioned upon a finding olncgligence on its 

part in that action. 
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ORDERED that Lcxinglon’ motion for rcargumcnt is grmtcd; and it is furthcr 

ORDERED that, upon reargument, Lcxiiigton’s motion for sunmiary judgment based on 

late notice is grantcd and the complaint is disrnisscd with costs and disbursements lo Lexington 

as taxed by the Clcrk of thc Court; and il is I‘urther 

ORDERED that thc Clerk is directed to enter judgnicnt accordingly; and it is fiir-thcr 

ORDEKEL) that ‘I’hysscnknipp’s iiiotion for rcargumcnt is grantcd; and it is furthcr 

ORDERED that, upon reargument, Thyssenkrupp’s motion for summary judgment is 

grantcd to thc cxtcnt that Thysseilkriq>p docs not have a duty to indcninify plaintiff at this phase 

of thc Smith action. 
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