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NNED ON 911012009 

YONKERS RACING 

SUPREME COURT OF THE STATE OF NEW YORK - NEW YORK COUNTY 

Justice 

SEQUENCE NUMBER : 002 

SUMMARY JUDGMENT 

INDEX NO. 

MOTION DATE 

MOTION SEQ. NO. sa 
MOTION CAI.. NO. 

- 

this olfor 

Notice of Motion/ Order to Show 

Answering Affidavits - Exhibits 

Ieplying Affidavits 

Cross-Motion: i Yes I . ! No 
I - ;  

Jpon the foregoing papers, It is ordered that this motion 

[otjon sequencc 002 and 003 arc decided in accordance with the accompanying Mcrnorandum 
ecision. It is hereby 

IRDEKED that the part ofplaintiffs Kevin Holze and Lisa Holze’s motion (motion sequence 
imber 002), pursuant to CPLR 3212, for summary judgment in their favor on their Labor Law 
$ 240 (1) and 241 (6) claims against defendants Yonkers Racing Corporation, Yonkcrs Racing 
orporation d/b/a Yonkers Raceway (together, Yonkers) and Tishman Construction Corporation 
rishman) is dcnied. In addition, the part of plaintiffs’ motion, pursuant to CPLR 3212, to strikc 
om defendants Yonkers and Tishman’s answers the affirmative defenses alleging comparative 
egligencc and/or culpable conduct on the part of plaintiff is denied as moot; and it is further 

ORDERED that dcfendant Tishman’s motion (motion sequence number 003), pursuant 
) CPLR 3212, for summary judgment dismissing plaintiffs’ complaint as against it is granted, 
nd the complaint is severed and dismissed as against this defendant, and thc Clerk is directed to 
nter judgment in favor of this defendant, with costs and disburselncnts as taxed by the Clerk; 
nd it is further 

+ 

Dated: -. 
J. S. C. 

CheeImne: FINAL DISPOSITION NQN-FINAL DISPOSITION 

Check if appropriate: DO NOT POST 
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- . . . 

ORDERED that the part of dcfendants Yonkers, YRL Associates, L.P. and Rooiiey 
Associates’s cross motion, pursuant to CPLR 32 12, for summary judgment dismissing plaintiffs’ 
Labor Law $9 240 (1) and 241 (6) claims as against them is grantcd, and thcse claims are severed 
and dismissed against these defendants, and the motion is otherwise denied as moot; and it is 
further 

0RX)ERED that counsel for defendant Tishman shall servc a copy of this ordcr with 
notice of entry within twenty days of entry on all counsel; and it is furthcr 

ORDERED that thc remainder of the action shall continue. 

Dated fk/oB 
filON. CAROL EDMEAD 

Check one: 0 FINAL DISPOSITION 

Check if appropriate: DO NOT POST nREFERENCE 
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P 1 ai n ti fls, 

-against- 

YONKERS RAC'TNG CORPORATION, YONKERS 
RACING CORPORATION d/b/a YONKEIIS RAC'EWA 
'TlSHMAN (70NS'I'IIIJC'I'ION CORPORAllON OF 
NEW YORK, YRT, ASSOCTATES, L.P. and ROONEY 
AS S OCIA'I'ES . 

. .  

Molion sequence numbers 002 and 003 are hereby consolidated lor disposition. 

This is an action to recover damages for personal injuries sustained by an electrical 

mechanic wlicn hc fcll into an open hole located immediately iiiside the doorway of an office 

building at a coiistriictioii sjtc located at the Yonkcrs Raceway, 81 0 Central Park Avenue, 

Yonkers, New York on June 13,2006. 

hi motion seqiience numbcr 002, plaintiffs Kcviii Holze (plaintiff) and Lisa Holze move, 

piirsuanl lo CPLII 3212, for sumniaryjuclgment jn their favor- on their Labor Law $6  240 (1) and 

24 1 (6 j claiins ngai list dcfciidants Yonkers Racing Corpomtion, Yonkers Racing Corporalion 

d/b/a Y orlkers Raceway (loge tli er-, Yon kcr-s j arid Ti shiiian Construction C:o rpo rat i o 11 (Ti slim an). 

Ti1 additioii, plaintiffs IIIOVC, pursuant lo CPLK 3212, lo strike from derendmfs' miswcrs tlic 

affirmalive defenses alleging comparative ticgligcncc and/or culpable conducl 011 [he part of 

plaintiff. 
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111 motion sequence nuniber 003, d e h d a n l  Tislinian moves, pursuant to CPLR 32 12, for 

sum ni a’y .j ud yiieiit d i smissi n g pl ai 11 ti ffs ’ coin pl ai n t as agaiiis t it . 

Dclndants Yonkers, YRL Associates, L.P. (YRI,) arid Rooncy Associatcs (Rooney) 

cross-move, piirsuant to CPLli 3212, lor summary judgment dismissing plaintiffs’ Labor Law 6 5  

240 ( 1 )  arid 241 (6) clainis as against them, as well as  for leave lo scrvc an ariiended answer 

asserting a ci-oss claim against co-dcfcndant ‘lishman sounding i n  contribution. 

BACKGROUND 

The prcniises wherc thc accident took place was owned by defendants YoiAers, YRL and 

Kooney. Yonkers hircd defendant Tishiiian to serve as construction manager for a portion o l a  

construction project at Yorlkers Raceway, Tishman’s contract was limitcd to the renovatioil o r  

an existing clubhouse and the corislruction or  a new expansion building (the building) to 

accornmodatc a lottery casino. Tishnian and Yonkers hired non-party E,J. Electrical (E.J.) lo 

serve as tlic clcctrical subcontractor on h e  project. Plaintiff was employed as an c lcc t i ich  by 

E.]. 

Plaintilf lestitlcd tlial his dutics on the project iiicludeci performing clectrical installations 

for thc rehabilitatiori of the clubhouse and the building. Plaintiff was also responsihlc for 

iiistalliiig the in-ground conduit piping necessary for powering and lighting the parking lot and 

paddock arcas of  the premiscs. Plaintiff explained that the paddock arca iiicluded both the 

paddock building, which houses thc stalls for Ihe horses, and the Racing Office, which is 

connected 10 the paddock building, though entered lhrough a separale door. Spccikally, 

plairitiffexplaiiied h a t  the “paddock arca is a building that is at the end of the track where the 

horscs would go into hclore races and where the New York State Racing Office is” (Plaintiffs 
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Notice orMotion, Exhibit J ,  Hoke Deposition, at 14). 

Plaintiff lesti lied thal, during thc weck of his accident, €112 was “[l]ayiiig pipe; going from 

manhole to iiiaiihole for the generator system arid general power” (id,). Plaintiff testified that all 

o lhis  work was “outside work” (id. at 16). lowever, it shodd be noted lhat in his affidavit, 

plaiiitiff iiiaintairied lhat he worked insidc, as wcll as outsidc, whilc laying the pipe that led into 

the paddock building. 

Plaintif1 also kslified that he reccived all of his assigmcnts fiom his foreman, Fred 

Simonc (Sirnone). On the morning of his accident, Siinone instructed plaintiff to perform piping 

iiistallalions in thc trenches that had hcen dug. Plaintiff cxplaiiied that, at t lx  time of his 

accident, he was lraiisporting pipe horn a trailer whcre it was being slorcd and then gluing it in 

placc. Plaintiff then decided to enter the Racing Office in order to usc the bath-ooni and to see 

how much pipe was needed lo reach the building. SpcciGcally, plaintiff stated, “I wanted to 

know how much pipe to leave on thc side so when the trcrich got dug we werc going inlo that 

building and plus 1 knew tlierc was a b a t l ~ o ~ m _ i u . . ~ c r ~ l 1  (i~.LaUl-)~ Plaintiff acknowlcdged that .. - - .. . - - . 

a trailer of toilets were designated as the bathrooins for the workers, but cxplaincd that these 

bathrooms were located “all the way in the front of the building by the clubliotisc which was 

aboul a hallniilc away” (id. at IS).  

Plaintiff testificd that when he pushed the dooi- to the Racing Office open with his left 

arm and h e n  stepped in with his left root, his foot went down into an approximately four-foot 

decp by four-foot widc hole. APter bciiig helped out of thc hole, plaintiff was assisted to the 

batluoom belore bcing taken to the liospital in an ambulancc. 

A rter thc accident. plaintiff filled out an accident rcpor-t for his employer. Plainti IT 
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niaintained that, prior to the accident, he had iievcr complained to his employer or any other 

entity about any problems at the work sitc. Plaintiff also noted that IIO one fiom Tishman cvcr 

conlacted him about the accident. 

In his affidavit, plaintifIstated that he had bccn infornicd that the subject hole was dug by 

employees o r  the owners of Yoilkcrs Raceway to accommodate telephone lines that were to bc 

installed in the paddock building. Plaintiff also maintained that he was not providcd with any 

sarety devices which woiild havc prcvcntcd him from filling into the subject hole. 

DlSC U SSION 

"'The proponent of a sunimary judgment motion must inakc a prima facie showing of 

cntitlement lo judgment as a matter of law, tcndcring sufficient evidence to eliniinatc any 

material ISSLICS o f  fact from the case"' (Snntiago v Fzlstrin, 35 AD3d 184, 185-186 [ 1" Dept 

20061, quoting Wrntyyd v NCW York IJniversity Mcdrccil Cmtcr, 64 NY2d 851, 853 [ 198SJ). 

Thc burdcn thcii shifts to the motion's opponent to "prcscnt evidentiary facts in admissible form 

sufficient to raise a genuine, triable issue of fact" (Mrizzrrck v Metropolztan Musez4nz o f h t ,  27 

AD3d 227, 228 [l" Dcpt 20061; Zzickernznn v City of'New York, 49 NY2d  557, 562 [1980]; 

Dcliosa 17 City ofNcw Yordc, 30 AD3d 323, 325 [ 1 F t  Depl 20061). If thcrc is any doubt as to the 

exislence of a triable fact, the niotion for summary judgment mirst he dcnicd (Hotuhn Extruders v 

C.cppo,v, 46 NY2d 223, 23 1 [ 10781; Grossirinri v A t n d g m i ~ ~ t d  Holrs~rtg Corporution, 298 AD2d 

224, 22h [ 1 'I Dept 2002l). 

PLAINTIFF'S LABOR LAW 8 240 (1 ) CLAIM AGAINST DEFENDANTS 

Labor Law 5 240 ( l ) ,  also known as the Scaffold Law (Ryorz v Morse Llicscl, 98 AD2d 

615, 615 [l"Dept 19831), providcs, in relevant part: 
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All contractors and owners and their agents ... i i i  thc erection, 
deinolition, repairing, altering, painting, cleaning or pointing of a 
building or structure shall fiiiiiish or erect, or cause to be furnishcd 
or crccled for the pcrforniaiice of such labor, scaIfolding, hoists, 
stays, laddcrs, slings, hangers, blocks, pulleys, braccs, irons, ropes, 
and oilier devices which shall be so constructed, placed aiid 
opcrated as to givc propcr pi-otection to a pcrsoii so employcd. 

“‘Labor Law 4 240 (1) was designcd to prevent those typcs olaccidents i n  which the 

scaflbld . ., or other protcctive device provcd iiiadcquate lo shield tlic iiijirred worker from haim 

dircctly flowing froin the application of thc rorce of gravity to an object or person”’ (John v 

Baharestilrli, 28 1 An2d 1 14, 1 18 [ 1” Dept 200 I ] ,  quoting Ross v Cirrtis-Pulmcr IIydro-Elc~Vric 

C‘onipnv, 81 NY2d 494, 501 [ 19931). The Scaffold Law docs not apply merely hccause work is 

perforimed at clcvated heights, but also applies where the work itscl I+ involves risks related to 

diffcrcnccs in elevatioii (Binelti v M K  West Street Cbnipary,  239 ALl2d 214, 214-21 5 [ I  ’‘ Depl 

19971, . s w  Ross v Ciirtw-Pdmer IIyclro-Elcctric Conipuriy, 8 1 NY2d at 500-501 1). 

‘1’0 prcvail on a section 240 (1)  claim, the plaintiff must show that the statute was violated 

and that this violation was a proxinialc cause of the plaintiff’s injuries (Blnke v Neig’l’horhoorl 

Housirig S~rvrccs o f N w  Y w k  C’ity, 1 NY3d 280, 287 [2003]; Fdkcr v C‘ornirig In(. , 90 NY2d 

219, 224-225 119971; Torrcs \I Monroe C’ollcgc, 12 hD3d 261,262 11’‘ Dept 20041). 

hitially, it should bc notcd that deleendants Yonkers, YRL aiid Rooney, as owncrs of thc 

conslruclion sitc, fall williiii the purview of Labor Law 5 s  240 (1) arid 241 (6). TTowcver, it must 

be dctcnvined whether defcndant Tishnian, as coiislruction managcr, falls within the purview of 

Labor Law $ $  240 ( 1) and 241 (0 )  as a statutory agcnt of the owners. 

Whcii tlic work giving rise to the duty to conform lo the requirements of Labor Law 9 240 

(1)  is delegated to a third party, thal third party then obtains “‘the concomitant authority to 
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supervise and control that work aiid beco~nes a statutory “agent” of the owner or general 

co111ractor7” ( Wcills 1’ Turner C:on,s.triic~io~z Chzpmq),  4 N Y  3d 861, 864 [2005], quoting Kzcssirz v 

h d i s  N .  Picciarto & Son, 54 NY2d 3 1 1, 3 18 11 98 1 3). The partics’ actual course of practice is 

coiitrolliiig lor tlic purposcs of dctcrniining whelher a coiislructiori manager is a statutory agcnt 

or  the owiicr for tlic purposes of Labor Law 5 240 (1) (Ortegrr v Clitcimount C’onslriiclion 

Corpoi~ulio~, 264 AD2d 323, 324 [ 1” L k p t  10991 [statutory agcncy fouiid wlicre coiistruclion 

manager was iiiiderstood to he in charge of the project and to have ovcrall rcsponsibility for the 

work, in c ludi 11 g ti1 at t crs of safety] ) . 

A rcvicw of the record establishes that defendant Tishman did not have sufficient 

authority to siipervise and control the injuryproducing work at issue, so as to bc hcld vicariously 

liable for plaiiitilTs injuries as a statutory agent ofthe owners for thc purposcs of Labor Law $ $  

240 ( 1  ) and 241 ((j) ( L s ~ x :  Snrith v McC‘lier C.‘orpnntlioti, 22 AD3d 369, 371 [ 1” Dcpt 20051 [Labor 

Law tj 241 (6) claiiii dismissed as against defendant subcontractor bccausc defendant was not 

owiier or gcrici-nl contractor, aid did iiot havc authority to supervise and control injury-producing 

work]; l,~miroir 1’ ‘Turrtc~ ro/wtncctiun (2mzpariy, 18 hD3d 398, 399 [l” Dept 20051 [Laboi- Law 

8 240 ( 1 )  claim dismissed as against defendant where rccord established that dcfcndant did not 

Iiavc sufficieni supervision 01- control over the irijui~y-pr-oduc,ing work]; Suaver-hi 1’ E m f  

Ford?tcrm Koiitl Rtwl E s l a k  I‘orporation, 233 AD2d 125, 126 [ 1 ’[ Dept 19961 [no Labor Law 5 

240 (1 ) liability whei-e cleIendaiit’s contract with owner was liniitcd to demolition and 

consti-uctioii or  two walls, and where it had no right to control the work sitc]). 

To this cffcct, Tishiiian mairilains that it bears no liability in this action, becaiise the work 

underway in the Racing Office where plaintiffs accident occuised was outside the scope of 
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‘I’isluiian’s construction management agrecnient with Yoiikers (see Kwokccge Wong v New York 

Ti /ms Cbrnpr-r/7y, 297 AD2d 544, 548-549 [ 1 ‘‘ Lkpt 20021 [although dcfeiidant was a gcneral 

contractor, it was so only with respcct to liuilding construclion, and thus, it had no role in thc 

totally separate work for  which plaintiff was hircd, installing printing presses]; Hczltlzuzar 1’ Full 

C‘irclc Coiislruction (‘orpom/iou, 268 AD2d 96, 99 [ lst Dcpt 20001 [no Labor Law 4 240 (1) 

wlicre plaintii17s work at the tiriie ofthe accidcnt was outsicic the scope of the general 

contractor’s contract]; Mocnrska v ZOO Mrzdisori A.ssociates, L.P., 262 AD2d 163, 163 [ 1“ Dept 

19991 [no Labor Law liability whel-c, while dcfendanl pcrfor~iied rcnovatioil work upoii the 

premises where plaintilrwas injured, defendant's work was wholly separate froiii that of 

p hint i fr s e~iipl oyer] ) . 

For examplc, plaiiitifftestjfied that, on lhc day of his accident, his work included layiig 

arid gluing elcctrical ccinduit i n  trenches from manholc to manhole up to the Racing Office. In 

addition, plaintiff testified that all olhis work was to bc perroomed outside. 

Thomas Barha (Rarba), project superintendent for Tishman, tcstilicd that Tishiian was 

only contracled to do the rcnovation of tlic existing clubhousc and the construction of  a ncw 

expansion building alongside the clubhouse, and that Yoidccrs Raceway perfoniied the 

renovation of the track, the Racing Association buildings aiid tlic stables. Barba asserted that 

Yonkers had its own conslruclion crews and hircd its own subcontractors. hi addition, Y oiikers 

did not interhce with Tislmiaii on its own portions of the project. 

Barha also testified that Tisliman’s work 011 the construction project did not include the 

paddock building, and that he assmicd it was part of “the raccway’s work’ ( D e h d a n t  

Tisliman’s Notice o f  Motion, Exhibit D, Barha Dcposition, at 12). In f x t ,  Tishinan was not even 
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advised as to what work was going 011 inside the liacing Office. Furthcr, althougli Tishinail 

workers may have dug trciiclics niniiing parallel to the front of the paddock building, owiicrs 

Yonkers, Y K L  and Rooncy wcrc responsible for digging the trench that lcd dircctly into tlic 

Tiacing Officc. Morcovcr, although Tisliman may have had control over E.J., E.J. was not 

respoiisible for the elcctrical work heiiig done iiiside Ilie Racing Office building, as that electrical 

work was being perfoniied by Yonkcr's clcctrician, Delta Electric. 

Michael Cleary, director of property operations [or Yonkers Raceway, also testified that 

the project consisted of an inside phase tliat was to be performed by Yonkers Raccway personnel, 

as well as an outside phase that was to be managed by Tishmn. 

Salvatore Pctti (Petti), Yonker's carpentry Ioreman, testified that his superior directed 

him to arrange for thc subject holc to be dug so tliat telephone lines could be installed iiiside the 

Racing OlXce. Petti also maintained that Marty McGrath (McGrath), the Yonkers Raceway plant 

manager, was in charge of the subject hole, and that he never noticed anyone from Tishman in 

the arca of tlic tiolc as it was being dug. 

McGrath confirnied that the reiiovatioii of the interior offices of tlie Racing Office, as 

well as the installation of a new powcr supply aiid the excavation of the liolc iiiside the doorway, 

was directed aiicl perlobniied by Yonkers, and not by Tishiuan. McGrath opiiicd that plaintiff 

knew that tlicrc was a Ixdiroom iiisidc tlic Racing Officc because he had been a former security 

guard at Yonkers Raceway. 

liobert Galterio (Galterio), vice president and general manager oIYonkers, also tcstified 

[hat tlie work being perfornicd on the interior of [he Racing Office was uiider the exclusive 

control of Yonkcrs, and that Tishnian was only involved in the construction work going on 
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outsidc of thc Racing Office. In addition, Galtcrio assertcd that Iishman had no authority to 

make any decisions regarding the interior of the building. 

h~ supporl of its argument that it was not rcsponsible for the eiitirc project going on at the 

premises, Tishrnan puts forth that the E..I. contract statcs that E..\. was lo perfoi-m only “a portion 

of the construction work” (Del‘cndaiit Tishman’s Nolice or Motion, Exhibit J, E.J. Subcontract, at 

I ) ,  and that E.J. was requircd lo keep all of its materials and equipment isolated h m  all 

adjoining construction 

In support of his arguniciit that ‘I’ishman had control over the arca of the construction site 

whcre plaiiitiff’s accident occurred, plaintiff puts forth that, pursuant to the construction 

managemcnt agrcemciit between Tishiiian and Yonkers, Tisliman was “responsiblc for 

coordination and monitoring or  day-to-day performance of construction work in accordance with 

the coiitract docuincnls and specifications” ( s w  Defendant Tishman’s Notice of Motion, Exhibit 

I, Schedule A.2 [ I ]  [ 141). In addition, plaintiff puts forth that E.J.’s “As Bullt” plan for “Partial 

Site Ducl Bank Plan (East)” states, in pertinent part, that E.1. was to “PKOVLIIE (2) 4“ 

UNDERGROUND CONDUITS WITH PULL ROPE, COORDINAlE 1,OCAl’IONS OF 

THHl 1 AND PENETRATIONS INTO BUILDINGS WITH DELTA ELEC‘TRJC’’ 

(Nolicc ofCross Motion, Exhibit A, E.]. As B i d t  Plan). 

However, the vagile contractual evidencc piit forth by plaintiff does not overcomc the 

slioiig testimonial cvidence advanced by d e h d w t  Tisllmail that it had no authority to control 

and supeivise the work going on inside the Racing Office, which is whcre plaintiffs acciclcnt 

took placc. 

Thus, as tlic textjinonial and contractual evidence in this case dcnionstrates that Tisliman 
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had no actual or construclive authority to control the area of tlic work sitc where plaintiffs 

accident took place, it canriot bc held vicariously liable for plaintiff‘s injuries under the Labor 

r,aw. 

In my cvcnt, lhe hc ts  of this case do not trigger Ikc provisions of Labor Law 0 240 ( l ) ,  as 

tlic work sitc in  yirestion was on grouiid lcvcl (see Cliimc-loti v Med //in C h t c r s  ofAmcrira, LLC: 

5 AD31 1063, 1064 [4Ih Depl20041 [no T h o r  Law 5 240 (1) liclhilily wlicrc plaintiff, who was 

working at g r o ~ ~ n d  levcl, was jnJured whcn she fell into a three-foot-deep trench]; Panc>pinto 11 

I,. T. V. Steel C,‘ompcuzy, 207 AD2d 1006, 1006 [4“’ Dcpt 1W4] [Courl held that plaintiffs task did 

not expose plaintiff to ‘“tlic type of hazai-d that the use or placeiucnt of the safety devices 

enuiiicrated in Labor Law r;l 240 ( 1  ) was designed to protect againsl”’ wlicre plaintiff, while 

working at ground level, was injured when hc fell into a hole at a work sitc (citation omitted)]; 

Kirnhall v Fort Ticont1t.rogr-l Asswiation, Inc., 167 AD2d 581, 582 [3d Dcpt 19901 [where the 

work sitc in question was on the ground, plaiiitiff s fall into an adjacent excavation was 

considered not within thc contcmplation of Labor Law kj 240 (1 j]. 

Rathcr, the hole presented in this case is “‘the type of “ordiiiary and usual” peril a worker 

is coiiiiiionly exposed to at 3 constniction sitc”’ (Ahia v Teman Electricill I:’ontrncli/zg, Iiic., 287 

AD2d 421, 422 [2d Dept 20011, quotiiig Misswitti vMiirk fV Construction C‘onzpariy, 86 NY2d 

487, 489 [ 19951). 

Thus, plaintifl’is not entitled to summary judgment in his ravor on his Labor Law 8 240 

( I  ) claini against dcfendaiits Tishmnn, Yonkers, YRL and Kooney, arid these dcfendaiits are 

enlitled to summary iidgnient dismissing plaintill’s Labor Law 5 240 ( 1 j claini against them. 

10 

[* 12 ]



LABOR LAW 5 241 (6) CI,AIM 

Labor Law 5 241 (6) providcs, in peiqiiient pai-t, as follows: 

“All contractors and owiiers and thcir agents ... when coiistructiiig 
or dmiolishiiig buildings or doing any cxcavaling in connection 
therewith, shall coinply with the followirig requircments: 

* * *  
(6) All areas in which construction, excavation or dciiiolitioii 

work is being perIoomlcd shall hc so constmcted, sliorcd, 
equippcd ... as to provide rcasonable and adequate 
protcctioii and safety to the persons employed therein or 
lawriilly frcqmmting such places. ... 9 ,  

Labor Law tj 241 (6) imposes a iioiidelegablc duly on owiicrs and contractors to provide 

1-casonable and adequatc prolection and safety to workers (SLY Ross v I,’zu?is-Pdnier &h- 

Rlertric Cumpatzy, 81 NY2d at 501-502). Howcvcr, Labor Law 9 241 (6) is not self-exccuting, 

and in ordcr to show a violation of this statute, and withstand a defciidant’s niotion for suimiiary 

judgmcnt, it inust be shown that tlic defendant violatcd a specific, applicable, implementing 

rcgulalion of the hidustrial Code, rathcr than a provision containing only gciieralizcd 

requireiiicnts for worker safety (id.), 

Although plainlifr allcges niultiple violatioils of the hidustrial Code in his bill of 

particulars, with the cxceplioii of hidustrial Code 12 NYCRR 23-1.7 (b) ( l ) ,  plaiiitiff rails to 

addr-css thosc Industrial Code violations in his iiioviiig papers. Thus, this court deems those parts 

of plaintilr s Labor Law 4 241 (6) claim predicated on violations of thc Industrial Code no1 

mentiotied by plainti IT as abandoiied (SEC C;etzovC.sc v Gunihitio, 309 AD2d 832, 833 [2d Dept 

20031 [where plaiiitilf did not oppose that branch of defcndmt’s summary judgmcnt motion 

dismissing h e  wronghl tcriiiination causc of action, his claim that he was wrongfully teimiinatcd 
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was dccnied abaiidoiicd]; Mzrsillo v Mrrrisl College, 306 AD2d 782, 784 n [3d Dept 2003l). 

‘I’hus, plaintiff is 1101 entitled to suinmary judgiicril in his favor 011 his Labor Law 5 241 (6) claim 

prcdicatcd on l he  alleged violations of thc Industrial Codc not addrcssed by plaintiff, and 

dcfeiic-hits are eiititlcd to sumiiiary judgment dismissing the same. 

hitially, it should be noted that Tndustrial Code 12 NYCRR 23-1.7 (h) (1) (i), requiring 

thal hazai-dous openings into which a person niay step or fall be guarded by a substantial cover 

lhsteiicd in placc or by a safety railing, is sulfkiently concretc in its spcciiications to support 

plaintiffs Labor Law fj 241 (6) claim (scc Scwso v h4.G. Gencrnl Constr-ui-lion C‘nrpmtzon, 1 h 

AD3d 660, 66 1 [Zd Llcpt 20051; ~ls€‘n  v Jmws  Miller M~mi ic  Scrvicci, hic., 16 N ) 3 d  169, 171 

[ 1 Dcpt 20051). 

Industrial Code 12 NYCRR 23-1.7 (h) (1) (i) stales: 

(b) Falling hazards 
( 1 )  Hazardous openings. 

(i)  Every hazardous opening into which a person nlay step or 
[all shall hc guarded by a substantial covcr hnstencd in placc 
or by a safety railing coiistrucled and installed in 
c onipl i ance with this Part (nil e), 

“[A]Ithough the term ‘hazardous opening’ is not defincd in 12 NYCRR 23-1.7 (b), based 

upon a review of the regulation as a whole--particularly the safcty measures delincated thercin-it 

is apparent that the regulation is ‘inapplicable wherc the hole is too small for a worker to f d l  

through”’ (Ricz I) Horwd oj’Educwtion qf’C‘ity ilfiVew Yurk, 302 AD2d 578, 579 [2d Depl 20031; 

quoling Alvia 17 Tcniun Elcctricul C‘oiztr-acting, Inc., 2x7 AD2d at 422-423 [ ‘ rhazardo~~ openings” 

regulation did not apply wlicre the 1 &inch hole that worker fell into was too small for him lo fall 

through]; 1kic.ran 1) I S 0 0  Rostorz K o ~ t d ,  J,LC, 25 AD3d 336, 338 [l” Depl 20061 [Court found no 
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violation ofTndustria1 Code 12 NYCRR 23-1.7 [b] [ I ]  since plaintiffs hall was less than 15 feet]; 

Mcssiricr v C i t y  . .  of ’Nmi  York, 300 AD2tl 121, 123 [ 1” Dcpt 20021 [the draiiipipc hole into which 

pliiiritilf stcpped was not considered a “hazardous opening”]; Piccuillo v Bnnk ($’New York 

C7ompu1?y, 277 AD2d 93, 94 [ 1 ’I Dept 20001 [whcre plaintiff was injured when he stcpped into a 

liarid hole, Court hcld that plaintiil’s accident was not caused by the type of hazardous opening 

I r  which dcfkndants would havc been requircci to providc a cover or safety railing]). 

111 the case ofillvicr v TmLiii Elertricnl Cotztrcicting, IIIC:. (287 AD2d at 423), wherein the 

Court hcld that Iiidusti-ial Code 12 NYCRR 23-1.7 (b) (1) did not apply to llic 12-inch by 16-inch 

hole at issue, the Court cxplaincd: 

Although the regulation does not define a hazardous opcning, we agrce with the 
Suprcii2e C‘om-l that based on the regulation as a whole, i t  is not nicant to apply to 
thc type ofholc at issuc herc. The regulation provides that employecs must he 
protected by planking illstalled not more than otic floor or I5 feet bcneath the 
opening, a life net five fect undcmeath the hole, or a safety belt with a lifcline. It 
is apparent that these ineasurcs are intendcd lo protect workers rrom falling 
through 311 opening to thc lloor below and arc inapplicablc where the holc is too 
sinall for a worker to €all through. 

Here, plaintiff is not eiititlcd to partial sumrnaryjudgiiieiil in his fdvor on that part oPhis 

Lahor Law 8 241 (6) claim predicatcd 011 a violation of Industrial Codc 23-1.7 (b) ( 1 )  (i) as 

against defciidants Tisliman, Yonkers, YRL and Kooney, becausc the subject hole was not of the 

lype inlerided to be covered by Industrial Code 12 NYCRR 23-1.7 (b) ( 1  ) (i). Accordingly, these 

defendants are entitled to sunmaiy judgment dismissing plaintift’s Labor Law 5 241 (6) claini 

predicaled 011 a violation of liidustiial Code 3 23-1.7 (b) (1) (i) as against them. 

As a rcsiilt of this court’s dctemination to grant defendants’ motions seeking lo dismiss 

plaintiff’s Labor Law $ 5  240 (1) and 241 (6) c la im against them, that part of plainlifYs motion, 
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pursuant to C P I R  321 2, to strike from defendanls’ answers the affinnativc defenses alleging 

comparative negligcuce and/or culpable conduct on the part of plaintiff, is dcnied as moot. 

COMMON-LAW NEGI,lGENCE AND LABOK LAW fj 200 CLATMS AGAINST TISHMAN 

Labor Law 5 200 is a “‘codification ofthe commoii-law duty iniposed upon an owner or 

gencral contractor to provide construction site workers with a safe place to work’ [citation 

omilted]” (CZ-mz v Toscurzo, 269 AD2d 122, 122 [ 1 ‘‘ Dept 20001; see a h  Hz~ssin v Louis N 

Picciiiiio R. Son, 54 NY2d at 317). Labor Law 9 200 (1) states, i n  pcrtinent part, as lollows: 

“ 1 ,  All places to which this chaptcr applies shall be so constructed, equipped, 
arranged, opcrated and conducted as to provide reasonable and adequate 
protection to the lives, health and sarety of all persons employed therein or 
lawfully rreqiienting such places. All machinery, equipment, and devices in such 
places shall be so placcd, operated, guarded, and lighted as to provide reasonable 
and adeqiiatc protcctioii to all such persons.” 

Delendant Tisliman iiiovcs for summary judgmeiit dismissing plaintiffs cor-rirriori-law 

negligence and T,abor Law 8 200 claims as against it. Although defendants in this case argue the 

issue of supervision, or lack thereof; oil thc part of ddendants, that standard applies in Labor 

I,aw 5 200 cases which involve injui-ies resulting from the rueans and methods of the work. 

ITere, a review of tlic record reveals that plaiiitiPI‘s accident was caused by an unsafe condition 

which was created by an open aiid unguarded hole inside the door ofthe Racing Office. 

I n  such a case, the proponent of a Labor Law 3 200 claim must demonstrate that the 

defmdant crcated or had actual or constnictive notice of the allcgedly unsafe condition that 

causcci the accident (sce Kcnting v N~7nut.t Hoard c$L:clucution, 40 AD3d 706, 708-709 [2d Dept 

20071 [whcre plaintiff’s injuries steninicd not from the manner in which the work was 

perfmiicd, but,  rathcr from a ciangerous condition on thc preniiscs, general contractor was liable 
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in coiiiiiion-law iicgligcnce and Labor Law 8 200 when it had control over tlic work site and 

actual or constnictive iioticc of the sanic]; l’hoinas v CluffE‘, 24 An3d 749, 75 1 [2d Depl ZOOS]; 

M~irphy v I-‘oliiinhiu IJ/iwo.sil,v, 4 h D 3 d  200, 202 [ 1” Dcpt 20041 [to support finding of a Labor 

Taw $ 200 violation, il was not necessary to prove gencral contractor’s supervision and control 

ovcr plainlifl bccause the iiijuty arose from the condition of lhe work place created by or known 

to contractor, rather than thc rriethod of plaintiff’s work]). 

Here, as discussed prcvioiisly, defendant Tishnian had 110 control ovcr the area o r  the 

work srk where plaintiffs accidcnt occiirrcd, so as lo bc able to prevcnt or correct any unsafe 

coiiditions (see Linkowski 1’ f-’ily o f N w  York, 33 AD3d 97 1, 975 [2d Dept 20061; Miller v 

WcPdPi?, 7 An3d 084, 685 [2d Dcpt 20041). In addition, iio evidence was submitted to 

dcnionstratc that Tishiiian creatcd or had actual or cotistructive notice of the sanie (sw Kcding v 

Ncriiiicl Board of Educcrtioii, 40 AD3d at 708-709). 

Thus, defciidant Tislniian is entitlcd to suniriiary jucigtnciit dismissing plaintifrs 

cormion-law negligence arid 1,abor Law 5 200 claims as against it. 

DEFENDANTS YONKERS, Y R L  AND ROONEY’S MOTION FOR LEAVE TO SERVE AN 
AMENDED ANSWER 

DcFcndaiits Yonkers, YRL and Rooney Inovc for leave to serve an ainended answer 

a s se rhg  a cross c13iiii against co-defendant Tislmaii sounding i n  contribution. “‘[LJeavc to 

amend a plcading uiidcr CPLR 3025 (b) is freely given in the excrcise of the trial court’s 

discrction, provided therc is no prejudice to the norumwing party and the amcndrnent is not 

plainly lacking in iiicrit”’ (Mnltcr ofklillo. v G o o d ,  1 hD3d 647, 648 [3d Dept 20031, quoting 

New York Stutc Hcrrlth Fucilitrcs Associntioii, ltic. 1) Axclrod, 229 AD2d 864, 866 [ 3d Dept 
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.. . 

1996]; s c c  dvo  Brooks I) Robitismi, 56 AD3d 406, 406 12d Dcpt 20081; Aronov v Regoicy 

Grrrrfens A p r w ~ i e / ~ ~  C’orp~~rt ion ,  15 m 3 d  5 13, 514 [2d Dept ZOOS]). Absent prcjudicc or 

surprise, il is an abuse of discretion, as a matter ol‘law, fbr thc tiial courl to deny have to amend 

(Wlilts 17 Wfqy,  308 AD2d 391, 392 [ I ”  Dcpt 2003][leavc lo aniend granted jnasmuch as 

proposcd aiiiendiiient did not add new factual allegations]; Sinith v Pizm Thit  qfhncric~a,  lnr , 

289 AD2d 48, 50 [ l ”  Dcpl20Ol]). 

Here, as it  has been established that dcre:ndant ‘I’ishiiian had no authority 10 supervisc and 

control the work within the Racing Oflice building, so as to be liable for plaintifl-s injuries, thc 

proposed cross claiiiis have no merit. Thus, Yonkers, YRL and Rooncy are not entitled to lcave 

to amend their answer. “‘Where ... the proposed aiiicndmcn1 is palpably insufficient as a iiiatter 

of law or is totally devoid of merit, lcave to amend should be denied”’ (Brooks v Robiiis~n, 56 

AD3d a1 406, quoting Morton v Bmokhcrveti Menzoriul Hospital, 32 AD3d 38 1, 38 1 [2d Depl 

2006]). 

CONCLUSION AND ORDER 

For the loregoirig reasons, i t  is hereby 

ORDERED that Ihc part of plaintiffs Kevin TIolze and Lisa Holze’s motion (motion 

sequciice nuniber 002), piirsuaiit to CPLR 3212, for summary judgment in their favor on their 

Labor Law $ 8  240 (1) and 241 (6) claims against defendants Yonkers Racing Corporation, 

Yonkers Racing CoIpxilion d/b/a Yonkers liaccway (togelher, Yonkers) and Tislman 

Construction C‘orporalion (Tishman) is denied. In addition, the part o r  plaintiffs’ motion, 

pursuant to CFLR 3212, to strike from defendants Yonkers and Tishnian’s answers thc 

arfirniative defenses alleging coriiparative ncgligencc and/or culyablc conduct on the part of 
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plaintiff i s  denied as moot; and it is further 

ORDERED that dcleiidant Tislmian’s motioii (motion secpcncc number 003), pursuant 

to C‘PLR 32 12, for summary judgment dismissing plaintiffs’ complaint as against it is granted, 

aiid thc complaint is severed and disniisscd as againsl this defendant, and the Clerk i s  directed to 

eiiler judgmnt  in favor of this defendant, with costs and disbursements as taxed by the Clerk; 

and i t  is hrlher 

ORDERED thal lhc part of defendants Yonkers, YRL Associates, L.P. and Roomy 

Associates’s cross motion, pursuant to CPLR 3212, for sumniaiy judgniciit dismissing plaint~lfs’ 

Labor Law 59  240 ( 1 )  and 241 (0) claims as against them is granted, and these claiins are severed 

and disinissed against tlicse defendants, and tlic motion is othcnvise denied as moot; and it is 

fu ither 

ORDERED that counsel for dci’ciidant Tislimaii shall serve a copy of this order wlth 

notice of critiy wilhin twenty days 01 entry on all counscl; and it is h-ther 

ORDERED thal the r-cmainder of the action shall continue. 

DATED:Septcwber 8, 2009 
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