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BNP PARIBAS PRIME BROKERAGE 

SEQUENCE NUMBER : 001 

DISMISS ACTION 

vs. 

-~ 
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- 

INDEX NO. 

MOTION DATE 

MOTION SEQ. NO. 

MOTION CAL. NO. 
- 

1 tMr motlon to/for 

PAPER9 NUMBERED 4 

Answering Affidavits - Exhiblts 

Replying Affidavits 

Cross-Motion: 

Upon the foregoing papers, It la ordered that thia motlon 
I n  accordance with the accompanying Memorandum Decision, it h'%@~y 

ORDERED that the motion of defendant BNP Paribas Prime Brokerage, Inc. for an order, pursuant to 
CPLK $321 l(a)(7), dismissiilg the Complaint of plaintiff JDA Capital Partners, L,P.  is granted as to the first 
cause of action, gross negligence, and the first cause of action is hereby dismissed; and it is further 

ORDERED that defendant's motion, pursuant to CPLR 4321 l(n)( 1 )  and (7), dismissing plaintiffs 
Complaint with respect to the sccond cause of action, breach of contract, is denied; and i t  is furtller 

ORDERED that plaintiffs request for leave to amend its Complaint is denied; and it is fiirthcr 

ORDERED that counsel for plaintiff and counsel for defendant appear for a Prcl iminary Conference 
before Justice Carol Edmcad, 60 Center Street, Part 35, Rm. 438 on Tuesday, Octobcr 13, 2009 at 2: IS  p.m.: 
and it is fiirther 

I 

ORDERED that defendant serve a copy of this order with notice of entry upon all partics within 20 
days of entry. 

This constitutes the decision and order of the Court. 

Check one: FINAL DISPOSITION I /  NON-FINAL DISPOSITION 
* 

Check if appropriate: DO NOT POST n REFERENCE 
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.-,&,g 
In this action, plaintiff .IDA Capital Partners, L.P. (“plaintiff’) seeks to recover against 

1 

del‘endant RNP Pari bas P r i m  Brokerage, Inc. (“defendant”) li)r gross negligcnce and brcach of 

contract arising from plaintifi’s participntiori in teiidcr o l l r .  

Ikrmdant  now 1Jiovcs h r  an order, pursuant to CPLR $32 1 1 (a)( 1 ) and (7), dismissing 

plairitilT’s Cornplaint on the grounds that the C~)mplainl fails to slatc a cause of action a id  a 

del‘ense is ib iind ed upo n doc i11n entary cvi dence , 

Buckgm tmd’ 

PlainM; a licdge fund, and defcndant, a prime broker, werc p a r k s  to a Prime 

J3roltcrage Agreement datcd August 19, 2004 (the “Agreement”). Under the Agi*ccmenr, 

dcfendaiit was the custodian of plaintilf’s securitics and was to perform certain services rclating I. 

tliercto for plaintiff. Defendant would receivc direct communications lroni the issuers ol‘such 

securities, so~iic of which required corporate action lo hc taken by dekndant on plaintifrs bchall~, 

Ikfcndant also would rcqucst from plaintiff instructions for corporate action that were to hc 
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I‘ollowed and acted upon by defendant for plaintiffs benelit. As the customcr under lhe 

Agrecmcnl, plaintiff would issue instructions for corporate action to be f‘ollowcd and acted upon 

by dcfcndanl lor  plaintiffs henelit, 
I 

As specilicdly rclcvant herein, plaintill instructed dekndant to vole plaintiff’s Hyde Park 

Corp. (“Hydc Park”) securities against tlic proposed riicrger belwecn I lyde Park and Essex Rental 

C‘orp. (“Essex”) and to perfect the exchmgc of plaintiffs I-lyde Park sccurilies lor cash ( h e  

“Transactiori”), 

On Octohcr 22, 2008, Roy Micheli (“Mr. Michcli”), an employee ol‘dcfcnclant, c-imilccl 

C:lhr-is Lludko (“MI-. Uudko”), a scnior r-lnalyst for plaintiff, regarding clefendant’s voting 

plaintiff‘s €Iydc Park securitics in the Transaction (scc tlic “Ocl. 22 I<-mail”). At the time, 

plaintift owned lOO,c)00 Hyde Park units, which were held i n  custody by delindant in pliiinliff’s 

I 
C‘uslomer Account, pursuant to the Agreement. The Oct. 22 E-mail informed plaintifi‘ that the 

Transaction would close on October 3 1, 2008, and that, in connection with the ‘I’ransaction, I lydr  

Pai-k uiiit holders, iiicludiiig plaintiff, were given thc choice to vote to either approve tlic 

‘I’ransaclion, tlius converting thcir I-lyde Park units into Esscx shares (“Option O”), or re.ject the 

I ransaclion, thus splitting the I lyde Park units irilo Hydc Park shares and converting the Hydc 

Park shares inlo cash (“Option I ”). The cut-oll‘date sct by dekndant for plaintiffs response was 

Octobcr 28, 3008 (thc “C:ut-O~l‘r)ate”). 

I .  

On, the lollowing day, October 23, 2008 (five days beforc the Cut-Off Ihte),  Mi-. 13udl~o 

sciit an e-m;iil lo lhlivar Ojeda (“Mr, Ojeda”), vicc president of del‘endant, informing dcfcndant 

that p1aintiff“would like to select Option 1 for all of o ~ i r  100,000 units (vote against, split Linils 

snd convert to cash)” (the “Oct. 23 E-mail.”). Minutes later, Mr. Ojeda forwarded plaintiff‘s 
I 

2 
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I-quest io Kate Yasiiiskaya (“Ms. Yasinskaya”) in defcndaint’s Corporate Actions clepartniciil, 

asking her to coiifirm plaintiil‘s instructions2. On thc same day, Ms. Yasinskaya c-inailed Mr 

Cljeda back stating: 

co II fi nned 
Option I C’ash: Split IJnits/Convert to C‘ash (Voted 
Against Acquisition) 
Account: [redac led] 
Posilion: 100,000 Units 

Mr. Ojeda lhen forwarded Ms. Yasinskaya’s c-mail confirmation to Mr. 1)udlco. Shortly 

therealier, MI-. Dudko replied to Mr. Ojcda’s e-mail confirmalion, acknowledging rccci pt. 

On C)ctobt.r 30, 2008, Mr. Dtrdko tclephoned dcfcndant to iiiquire ahout the possibility o f  

changing its votc. lluring the tclcplione convcrsation, Mr. Micheli iiiformcd Mr. Dirdko that the 

C.’ut-Oll‘Datc was arbitrarily sct by deleiidant, that defendant had alrcady followed a id  acled 

iipori  plaintiffs instruction to perfect Option I ,  and that if plaintiff wanted to changc its 

direclions aiid clect Option 0, instructions for such a cl~aiigc would ncccl to be given to deliidant 

immediatcl y. 

1,ater on October 30, 2008, alter. the phone convcrsiori wit-h Mr. Micheli, Mr.  

I 

I 

I3uclko emailed Mr. Micheli and reaffirined plaintift-s earlier instruction that plaintiff was 

“leaving our votc the same . , . voting AGAJNS‘I’ and receiving cash’ (emphasis in original). 

Shortly thereafter that saiiic day,  hlr, Micheli replicd “OK” via e-inai 1. 

On Noveiiibcr 7, 2008, alter tlic rransaction closed, plaintiff learned h r  tlic firs1 time that 

its instructions wcrc i iot  followed or actcd upon. Plaintiff was recordcd by Hyde Park as having 

’Plaintiff alleges thal since 2004 and on ninny occasions lhcreafter undci- Ihc Agreement, Ms. Ynsinskaya 
hail received insti-ticlions frorn plaintiff with regard to pi-oposed corporate aclioiis, and iiefeiid~iiit’s practice iindcr the 
Agrccmciil would be to follow and act iipori plaintin‘s instructions a id  lo confimi to plaintiff that its instructions had 
been followcd arid acted upon. 

3 
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votcd-fiv thc proposed Transaction, resulting in plaintiff s receiving sliarcs of‘ Essex undcr 

Option 0 rather than cash iinder Option 1. 

In its Cui-nplainl, plaintiff alleges that defendant cornniittcd gross negligciicc rind breach 

of contract i-or lliliiig to follow and act upon plaintill’s instructions and for falsely confirniiiig to 

plaintifl‘ that defendant had Lollowed and acted upon plaintift’s instruclions, rcsulting in 

substantial peciiniary losses to the plaintiff. 

1.k: ji! n d m /  ’.c Mot ion 

Dcfcndanl argues that plainli1f”s claims lbr gross ncgligence and breach 01 contrilct are 

del’eclive and must be dismisscd. ‘The gross negligence claim fails becausc it is duplicativc or h e  

brcach ol‘contract claim. llefkndant conlends that the Agreement is h e  sole SOLI~CL‘  of‘ 

dcfcndanl’s obligations to plaintiff, and a party limy not assert a tort claim based oii a breach o f a  

contraclual duty. 

.I 

Tlic claim for breach of thc Agreemcnt also I d s .  Thc Agreement provides that dcfcndant 

r m y  1101 be held liahlc for any i‘ailurc to act with regard lo plaintiffs account except h r  

deleridant’s owii gross negligence. ‘The hcts as alleged in the Complaint, aiid as [hey :tppcar in 

the documents relerenced thcrcin, do not amount to “willful indiflercncc that smacks of 

iiitenlioiial wrongdoing,” SCJ as to coastitiitc gross negligence 011 clefkndant’s part. The facts 

sLirroimdiiig delndant’s  alleged failure to vote the shares dcriionstrate that ( I ) the tendcr offer 

notice shies that plaintiff, not defendant, must votc the shares, (2) none o l  the e-mails betwecn 

the parties indicates that d e h d a i i t  is voting the shares, (3) dcfcndanl at all times respondcd to 

plainti1l: and thc broker in charge worked diligently to ellectuatc its instructions to apply h i -  the 

cash option, and (4) plaintiff conlused the matter by calling at the clcventh hour and asking 

“ 
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clel’endant whether it could belatedly changc its election to stock payirient instead of cash 

payment. At most, plaintilT’s allegations reveal an apparent misioidcrstandirig hctween plaintiff 

and defendant i n  connection with a singlc purported failure tu l’ollow instructions, and iiridcr 

casclaw, siicli a single instr-incc of inaction cannot constitute gross iicgligznce. 

I 

Finally, both claims must bc dismisscd because plaintiff hiled to ple,ad arly cognizable 

dam ;I ge s I 

Phititiff’s Opposition 

Plaintiff alleges that after receiving plaintiffs instructions to act on its behalf, dci-knd;int 

“confirnied” those instructions and gave plaintiff iio indication that anything morc was rzqiiircd 

citlicr by plaiiitiff or del‘endant. As a rcsull, plaintiff was left holding sharcs of Esscx, a thinly 

traded public coriipany that plaintiff cxpressly did not want, instead of $7XS,OOO i n  c d i  that 

plaintiff cxpressly wantcd. ‘Thosc Essex s h a m  sull’ercd a precipitous decline in value 

iiiiiiiedjatcly aller plaintiff rcceived them; thus plainliff has been damaged by an amoLlnt 

appro achi 11 g three- cl uarters of  a mi 11 ion dollars , p I a i ntill con tc i i  cl s . Th LIS, p I a in ti l f  argue s , i Is gross 

negligencc claim is not dupl icalive of its breach of contract claim. 

. c. 

Plaintill coiitcnds that Liiidcr New York law, a contracting party may bc cliarged with a 

separate tort in connection with a duty separate from, albeit connected to, the contract. Such a 

duty ariscs when a broker accepts instructions, similar IO plaintifi-’s instructions to dcfcndant i n  

cvniicction with the ‘I’ransaction, to execute the purchase or sale of securities from ;i custoincr. 

‘I’hroughout the course 01 tht: relationship of the parties, delendaiit has regirlarly solicited and 

accepted jnstrucliuns to take corporate action, including voting, on plaintift’s behall‘. 

Defendant’s duty lo plaintiff arose when it solicitcd and accepted plaintiffs “unambigirous I 

5 
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instructions to vole against ;I rcvcrsc merger and cffcctuate ;I cash exchange in lieu of llsscx 

shares,” plaintiff contcnds. Instead of cash, pluintiff rcccivcd Essex sharcs as a direct a r ~ I  

proximate result of defendanl’s gross negligence or willful misconduct. 

Plaintiff adds a fiiotnote citing caseluw and staling: “Should the Court dctcrmiiie lhal 

Plaintiffs C‘omplaiiit docs not adequately satisfy the plcading standards of the CPLR i n  any 

respect, Plaintiff hereby requests lcavc to amend the Complaint to rcmedy ally shortcoming 
i 

identilied by tlic Coui-t” (opp., p ,  7, note 6). 

Plaintiff further argues that it Iix slated a claim I‘or breach of contract. Plaintiff identificcl 

scvcral provisions in the Agrccnienl that dcfcndail breached by hiling to attend to all inattcrs 

related to the custody ol‘ plaintiff s securities. Furlhermorc, dcfendar~t’s act or omission 

constitutes gross negligence and/or willful misconduct and amounts to a breach ol‘ contract. Acls 

amounting to gross negligence and/or willlul misconduct are inhcrcntly questions of fiict, 

plaintiff contends. IJndcl- Ncw York law, a delendant has committed gross negligelux when a 

plaintill‘ relies o i l  the defendant to protcct its property interests, it is foreseeable to the dcfendant 

that hiliiig to act may result in sigiiificant losses, and the dehidant’s failure to act causcs injury 

to the plaintill.. 1-lcrc, plaintiff relied on dcfciidant to protcct its right to receive cash, deft.nd:int 
1. 

foresaw the signiiicant losses that would result from failing to follow or, in the altcrnative. lo 

warn that it woiild no1 h l low plaintiff‘s unambiguous inslructions to vote against thc 

‘I’ransaction, thus splitting the I lyde Park units into Hyde Park shares and converting thc Hyde 

Park shares into $785,000 in cash. 

Finally, plaintill argues that it has trllegcd damages in the C‘omplainl, and wlicthcr 

plaintill‘ suffcrcd dainagcs raises an issue of fact is riot capable of resolution 011 a iiiolion to 

6 
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disiniss. 

l1cfLnu‘~ml ’s Rcply 

Defendant argues that documentary evidencc, i. e. the t e r m  of the Agrccnicnt and lhe c- 

mails, “conclusively establish a defcnsc 10 the c l a im asserted” by plaintiff. 

Defendant litl-tlicr argues that plaintili’s opposition rests almost entirely on ttssertinns 

either withoul citation to aulliority or contradicted by the vcry cases upon which plaintiff 

altempts to rely. I:or instance, plajntiil‘ posits the existcncc of’ an iiidcpcndent duty to support its 

parallel tort claim iipoii e-inail instructions sent to dci‘eiidant. 1 lowever, plaintifl‘never cxplains 

tiow the allcgcd unilateral dcuiand that dekndaiit vote the sharcs c a ~ i  overrule the expi css terms , 
of the wi-ittcn agreement between tlicse sophisticated parties. E~irtlier, plaintill‘ ci tcs c ~ s e s  1L)i- thc 

proposition that ccitain relalionships or in-juries niay give rise to indcpendent tort claims. 

ITowever, plaintilliiever a1 Icges (nor could it) that either its relalionship with defeiidaiil or thc 

injury it slrpposedly siistained fit withiii those narrow categories. 

Dcfcndant lirrthcr argiies that plainlin’s attempt to state a claim for breach of contract I:, 

also ilawed. While plaintillalleges that all of its supposed injury steins lr0111 defendant’s f d u r e  

to vote the Hyde Park shares, plaintiil‘cailnot point to a single provision of the Agreement thal 

imposcc a duty on dcfcndaiit to vote or accept instructions to vote the xhares. Furtlm, plaintiff 

relkrs to the provisions in the Agreement as hcstuwing a “right” on dcfcndaiit, not imposing any 

obligation or duty .  
i 

Dcfcndant further argues that plaintillhas failed to establish gross negligence citliur in 

tort or contract. Although plaintiff concedcs thal it must show iiiultiple errors by defendant to 

establish g1-oss negligence, plaintiff alleges only the single i‘ailure to vote the shares, which 

7 
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defendant was not obligcd to vote under the Agrccmcnt. In addition, plainlil‘f asserts iio caselaw 

holding that dcfeiidaiil’s subsequent litilurc to rcpoi-t this single error can coristitutc gross 

negligence. Thus, plaintiff cannot plead ;I tort claim, and it can h i d  110 obligation in thc 
1- 

Agreement lor clekndant to vote thc shares; nor can it show any grossly iiegligcnt concluct. 

Finally, plaiiitiWs claim for. damages is prematurc until it liquidaks its sliai-cs of I-:ssex 

stock. (-)nly then caii plaintiff show that i t  has any dainagcs at all, delindant argues. ‘I’hus, 

plaintiffs failure to liquidate its Essex shares requires disiiiissal oftlie action without prcjiidice 

‘I’hc standard on ;I motion to dismiss a pleading for failure to state a causc of action, 

pursuant to CI’LR $321 l(a)(7), is not whether the party has arlliilly drafted tlic pleading, bLi1 

whcther deeming the pleading to allcge whatever can bc reasonably implicd from its stalemerits, 

a cnusc of action can be suslaiiied (,SLY Stendig, Inc. v Il’hom Hock Rrullji C’o.,  163 AD2d 46 11 “ 

I k p t  19901; L , ~ ~ v i I o n  Mmu/iictziring C:,‘o., Im.. 17 131zmhcrg, 242 AD2d 205 I 1 st Dept 19971). Tlic 

, 

COLII-1 inlist “accept the facts as allcgcd in the complaint ns true, accord plaiiitiiti the benelit of 

every possible livorable inlerencc, and determine unly whcthcr the lacts as al lcged fit into any 

cognizable legal theory” (Nonnon v (‘ity C ~ N W  York, 9 N Y 3 d  825 [2007 I ;  Scif1c.r v C ‘Iicrrc 

h ! w h / / m i  H m k ,  300 AD2d 226, 228 [ 1st Dcpt 20021, Lcoiz v Muri inc ,  84 NY2d 83, 87-88 

I W41). “In deciding s i~ch a preunswcr motion, the court is not authorized to asscss tlic rclalive 

i i i  er i t s of t h c c o iii p 1 ai i i  t ’ s 3 I I eg at io 11s against the dc fc n d :in t ’ s cont rar y as sc i-t i o r i  s o r  lo de I e m  i 11 c 

whcthcr o r  not plaiiitilT has produced evidence to support his claims” ( A ’ ~ / P S  v ( ‘hrsc h f ~ r u h r / t ~ / ~ i  

Urrrik at 228). However, where the barc legal conclusions and factual a11egatic)iis are “ fa t ly  
1 
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contradictcd by documentary evidence,” they are not prcsumcd to be true or accorded every 

favorable infcrence (Bionrii 17 Beckmiin Hill Ikoirsc Apt (-‘or/>., 257 AD2cl 76. X I  [ 1st Dcpt I O W ] ,  

e#l’ 94 NY2d 659 I20001; h’lichcrf 17 M~li’oun, 228 AD2d 232 [ 1 s t  Depl], Iv k m c d  89 NY2d 802 

[ I9961), and the critcrion bccomes “whether the proponent of thc pleading has 3 cause of irction, 

A W d  141, I50 [ 1st Dept 200 11). 

J lcrc, while plainlil‘i‘lias suilicienlly plcaded a cause of action h r  brcach oi’coiilract, its 

gros:, iicgligence claim is duplicative. 

Lirccrch o/.( ’ontmct 

‘ 1 ’0  state ;i cause of action I‘or breach of an agreement, the proponent of‘the pleading must 

specify the making of ;in agrcement, the performance by that party, breach by the other party, and 

rcsulting damages (Volt Dclta K r ! s o ~ a . c ~ . , s  I J L ’  v ,Solco C,’orf?niUriiC‘11/iOn,s Inc., 1 1 Misc 3d 

1071 I A I ,  2OOh NY Slip Op SO497 [1J] WY Sup 20061, citing Fwicr 17 Fwicr, 1 1 h AD2d 694, (705 

[2d Dcpt lC)HC;]). “The essential terms olthe parties’ purported contract, including the specific I 

I 1 st Dcpt 19941). Further, a coiiiplaint dleging breach ol’ coiitract n i u s l  sel forth the lerms of tlic 

agxccmcnt iipoii which liability is predicated by making specific rcfcrerice to tlic rulevan( portions 

of tlic contract or by allacliing a copy of lhe coiitrxt to the complaint (Atluiilic V ~ w l  tB Luriih, lnc 

11 LSillikw, hx., 1 1 Micc 3d 1072, 816 NYS2d 693 Ir\rY Sup 200h1, railing C’hr:v.sIL)r. C’~pi/(d C ’ o i y l .  

9 
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v Hilltop hk,q Frrrm.s, h i r e  , 129 A112d 927, 928 [3d Depl 10871, m*i*ord Ffrrllcy C ’rrdrllrr~ C‘orp v 

l ) i L k ,  2.18 AD2d 894, 894 [4d I k p l  19871). 

Here, plaintiil‘has suli~cicntly alleged a claim lor breach of  contract. 

In its (’omplainl, plaintiff alleges - and it is Lindisputcd - lliat thc Agreement datccl 

August 19, 2004 governed the relationship between the parties’ and that delendant held all 

sccurities for plaintill‘in ;i customer account governed by the hgreeincnt (Coniplaint, 17 5 1-52). 

Among those serviccs to he perlomcd by defendant were tliosc set f‘orlh in parzyyaplls 5(  I?), S(1) 

and 6 of the Agreenicnt (C.’otiiplaii~t, 11 52) .  Further, the Agl-cement is altached to 1.11~ (’omplainl. 

I-’laintill‘gocs on to allege that it timely instructed defciidant to (1 )  clcct Option 1, (2) vote 
-1 

plai~itiil’s Hydo Park securities against thc proposed mcrger and, (3) take d l  stops necessary ior 

plaintiff to receivc cash ~inder Option 1 (Complaint, 7 54). Chi October 23, 2008 aricl October 30, 

3008, dcfendaiit coiitil-med in writing to plaintiff that it had followed and acted upon plaintill’? 

instructions to clcct Option 1 (Complaint, 7 5 5 ) .  Notwithstanding dcfcndant’s confirmations, 

defendmt failcd to vole plaintiffs Hyde Park securitics against the ‘I’raiisaction, as iiistructcd, 

aiicl failed to take all steps necessary to permit plaintiffto rcceive the cash benefits under Option 

1 (Complaint, 7 56) .  Plaintilf alleges that defendant’s conducl was wrongld and constitided 21 

bi-each of paragi-aplis 5(b), S(1) and 6 of the Agreement (Chmplaint, 7 5 8 ) .  Finally plaintill‘ 

allcgcs that, as a rcsult of defendant’s wrongful breach of the Agreemcnt, i t  has suffered 1 

jThe Agrcemcnl oi-iginnlly was executed by plninlift’and Hank ol’ America Securities, J,LC (“UotA”). 0 1 1  01’ 

around June 27, 2008, BofA atinoiiiiccd defendant’s pcndiing accpisilion of BofA’s pi-iine hokci-age business. I n  
connection with this illinotinccmcnt, BofA sen( plaintiff a Pi-imc Brokerage I)ocumentntioii Novation agcciilent (Lhc 
“Novation”) to crrcclurite the transfer o r  plaintiffs accoiint from RofA to defendant. ‘l‘hc Novation provided ttm 
dercndmt would becoinc plaiiitirl’s prime hi-oker in the place arid stead or Dol i \  under the Agiwment.  Pursuant 10 

Paragraph 4(c)  of the Novation, thc lerrns and conditions o f the  Aigreenient woiild remain the snine. Chi or ill-oiiild 
Xcptciiiber 30, 2OOX, dclkndant acquii-ed DoIA’s prime brokerage and lliiis tinder the Icrms o f  the  Novation becanic 
p I  ai titi ft’ s pi-iiiie broke I‘. 
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clamages, siiice it rcccivcd illiqiricl lissex sliarcs in corlnecrion with the ‘J’ransrrclion Lindcr Option 

0 iiistcacl of receiving cash as  iiistriictcd under Option 1. 
I 

C’oritriiry 10 dcfcndanis’ argument, the Agreeinelit docs no1 conclusively cstatilish 

delindaiit’s defense to plnintiil’s breach ol‘ contract claim. l h c  Agreement contains an 

ccculpalory clause that innkcs clear that defendant is liable for gross negligence or willfd 

misconduct. l h c  exculpatory clause provides the following: 

Moreovcr, none o l  [dcfcndant’s] lhtities that are partics to this Agrcemeiit, iior any of 
their rcspective offjccrs, directors, employees, agcnts or cou~iccl, shall bc liable, txccjp/ 
/br their O M J M  gro.rs nry$i,qc>tic‘e or willful rniscoiirluc~l, aiid iio such p i t y  shall hc liable for  
m y  error ofjitdgincnt made by it in good faith lor any action taken or miitted io bc t : k n  
hy any of tlieni liereundcr or in connection licrewith, iiicludiiig, but not liiiiitcd lo (lie 
Ibl lowing: 
I .  the ex ccu t i on, clear i rig , custody i t i  g , s irbcus t od y iiig , 11 and I i ng , pii rchasiii g or se 1 1 iiig of 
cacti, securities, conimoditics or oilier property, including Collateral, or other siiiii1;ir 
action taken by [defeiidaiit’s] Entities; aiid 

i i .  any arrangcmciit pursuant to which certain of [plaintill’\ J seciiritkc are held hy 
subcustodians, agent banks, agent financial institutions and depositories inside or outside 
the United Statcs providcd that the subcustodians have been selected by [defendant's I 
Entitics with reasonable care in  light of the relevant jurisdiction. 
(Agreemcnt, 11 1 0 [ e ] )  (cnzpha.sis added) 

It is well scttlcd that gross negligence “when invoked io pierce an agreed-upon I i milation 

of liability in a commercial contract, rniist ‘smack of intentioiial wrongdoing’ . . . , It is conduct 

that evinces a reckless indillcrence lo tlic rights of others” (&%mn?cr 17 Fcdc.1~1 S’iRnl/l C’orp , 79 

NY3d 540, 554 11 9921, quoting h~~rlisl.ti-,lcirc,ho, Inc v C‘ily qJ’Ncw York, 58 NYXl 377, 385  

I 19831; see also, Restatement [ Second] of Contracts 5 195 [ I ]  [intcntioiinl or rechlcss conduct 

vitiates contractual kim limiting liability]). 

hD2d 1 I7 [ I  SL Dcpt 19991) is pai-ticularly instructive. In N c . d r d m d ~ ~ t ~ ,  as here, one of tlic 1 

defkndaiits, Barkers ‘Trust I‘:ompany (“Bankers ‘Trust”), was the brokcr and holclcr 01 securities 

11 
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beloiigiiig to plaiiitil‘l‘ “INC;” pursuant to ;I written agreement, which contained an exculpatory 

clriuse. Pursuant to the claiise, plaintifi‘“promiscd to ‘indemnify you and hold you harmless from 

any aiid all loss, liabi I ity (excIiir/iri,g m y  liability occasioned by /he gross nogligcnc~c or willjzil 

perfomiaiice of‘ your services as Chstodian, hcrcunder’ (cmphnsis ~rddcd)” (id at 120). I N G  

made certain elections on ballots it submitted to Bankers ‘l’rust; however, tlic elections were not 
I- 

properly labulated, ultimately resulting in an alleged loss of $5 Inillion. The “cssciice of thc 

coiiiplaint” was thai [lie “defendants were iicgligent in completing and recording I ING’s] mastcr 

ballots, such that [ING] received a less valuable type of dislribulion than what they had sclccted” 

(id at 1 IS). When tllc dcfcndaiils sought dismissal of h e  complaint under C:PI.IC $321 1 ,  ING 

reyucstcd leave to rcplcad, i i i  the event that disinissal was granted. ‘I’tie Suprcme Court grnnted 

dismissal of the gross ixgligence and breach of‘Gduciary duly claims against I3anlcers Trust, (311 

thc ground that IN(; did not allege any separate tortious breach of duty indcpcndent o r a  brcsch 

OI‘ lhe agrecn1cnt. 

On appeal, the First Department noted: t 

The motion court erred in  granting defendants’ motions, since plaintiffs’ compl~aint 
contains lkctual allegations sufficient to support claims against Bariliers ‘I’rust Company 
. . . I laving determined that [ING’s] lort clairns ugainst Brrr7ker.s Trtts/ C‘owipnj1 wi’w 
l~c~i~ii/ l(p h ~ a c : / 1  of ‘ron/r.crcsl L , l a i m s . ,  the coiirt should have granted [ING’s] rccluesl €CH- 

(kd. at 121 ) (arnphri.si.s r ~ k k d )  
lcavc to  replead. 

The First 1)cpnrtrnent then confirmed that tlic “motion court properly decmcci plaintiffs’ 

cause ol‘actioii against Hankers Trust Company to sound in coiilract, not tor1 . . ,” since the duty 

to h l l o w  INCi’s inslruclion with respect tu tlic disposition oftlie 11-4 Notes arose o u l  o l  the 

C‘nstodian Account Agreement (id at 122). 
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The I:irst Deparlment tlien explained, however, that tlic Supreme C h i i t  did nut aclclrcss 

“whether the alleged errors b y  Hankers Trust Cloiiipaiiy in filling out and scnding the Master 

l3allot could coiistjtutc gross negligcnce” presiunahly, under tlic Custodian Accoiiiit Agrcemenl’s 

exculpatory clause. Thc C‘ourl coiitiiiucd: 

Though some 01’ tlie errors seem to CoIicern liicrc formalistic details, this was an election 
i n  which miiior crrors of form could havc drastic consequences . , , . Bankers ‘I’rusi 
Company was well aware that millions of dollars were at stake. Failure to lieep accurate 
records lias bccn considered evidence of gross iiegligcnce wliere thc plnintiff rclied on thc 
deliiidant to protect its property intcrests a id  the del‘eiidant was aware thal significant 
losses could result from inaccurate records . . . . ING’s loss vccirrrccl because Hankers 
‘l’riist Con-ipany I-ailed to follow the instructions for coiiiplctiiig the Master Hallol and 
tlicii either hilcd to seiid it to [co-deleiidant], or sent it too late fclr the Fatal mislakes to bt: , 
correcled . , . . Allhough the Master Hallot was never sent, o r  was loo crror-riddcn to be 
counted . . ., Bankers ‘Trust Chimpany reassured INC; that everything was in order, until i t  
was too late I‘or ING to do anything about it. C’ertainly tlic failure to send tlie Master 
nnllot at all, if proven, could be gross negligence. The essence of the agrccmenl betwcen 
1NG aiid J3anlw-s Trust Company was that 1NG relied on Bankers Trust Company to 
stand in ING’s stead with respect to the U-4 Noles aiid to prokc,l I N G s  rights, all of 
which Bankers Trust Company allegedly hiled to do. 
(M.  at 122-123)4 

The First Department concluded by reversing h e  Supreme Court’s order “to permit I JNG] 

to jilt an anieiided complaint asserting a breach of contract claiiii against Bankers ‘I’rust 

Company.” 

According to the First Ikpartment, several acts of negligence with ;I l‘orcsceably scvcre 

cumulative ell-kct can coristiiiitc gross negligcnce (id at 122). Here, in accepting plaiiilift’s 

I 

4. fhe Coiii-I  went 011 to makc h e  folluwirig observalion: “At this early slage, where iio discovery has heel1 
conducted, wc cannot say as ii matler of law that Bankers ‘ I ‘ I -LIs~  Company fiilfillcd its obligutions under h c  
Cuslodinn Account Agi-ccnient. ‘Where thc i n r p i r y  i s  lo the exisicnoc or nonexistencc 01’ gross negligence, the 
tilliriinte standard oi.care is rliffeiwil [Ii-onl ordinary negligenoe], but the question ncverthetess i-ciliains a mallcr fo~ ,  
jury dulcnnination”’ (NCdCrIumkm at 123, quoling Food Pagrnnl,  Inc. v (~‘on.scllidirlcd I.;di,son L’o., Inc.., 54 NY2d 
167, 172 -173 [ I Y R I ] ) .  
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I allcgntions as true and giving plaintiff the benefit of every possible favorable iiifcrence, plaintill‘ 

I has alleged siiff;icicnt facts t o  sirpport its claim that dcfcndants committcd gross iicgligence i n  1 

violation of thc Agreement. As i i i  Neu’r~i~lra~u’cn, plaintill here allcges several acts olnegligcnce 

that in the aggregate could conceivably constitute gross negligencc: ( 1 ) deleidant i’riiled to 

lollow plaintiffs instructions to act on its behalf; (2) delelidant led plaintiff to believe that 

del‘endaiit had carried out plaintiff‘s instructions, via several c-inail comniunications wi 

plainlift and (3) dekiidant never iiifomcd plaintiff that it had hilcd to carry out its instructions 

(Complaint, 1/11 23-43). Plaintiff Iurthcr alleges that it only learned of dekndant’s iailiire to 

li.)llow and act upon plaintiff’s instructions on Novurnber 7, 2OOX, when it was too latc to cure. 

r>efendant’s reliance OII f l irrwy v Rank of’New York ( 1  4 Misc 3d 1205, 83 1 NY S2d 359 

[Sup Ct New York County 2006J) for the proposition that its conduct did not coiistitutc gross 

iicgl igence lacks iiicrit, at this juncture. In Dirrmy, the plaintiff opened a discretionary hrokcrage 
t 

accouiil with tlic dcfeiidant and directed the dcfcndant to scll thc shares at a target price williin a 

specilk liiiic frame. The defcndant M e d  to follow tlic agreement, resulting in tlic plaintift’s 

financial detriment, aiid the plaintiff sued defcndant for brcach o T  contract, breach of lidiiciary 

duty, negligcncc and gross ncgl igcnce. The dcfendant inovcd to dismiss oiily thc breach u f  

fiduciary duty, negligence and gross negligciice claims. The L)inz,rcy c‘ourt concluded that the 

dcfcndant’s conduct did not rise tu tlic level olgross negligencc. However, the Coirrt firs[ 

poiritccl oul [ha1 Ihc First 1)cparlment had h i n d  that “financinl planners are iiot prolkssionals for 

the purpose ol‘ profcssional malpracticc.” ‘The Churt then s h t e d  that, t o  the extent plaintiff 

allcged ;1 claim for “simple” negligence, the economic loss rulc barred such claim. 

~‘uiiscqucntly, the Coirrl concluded that “[hlaving established that lthc dcfendant] is not ;i 
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professional for  the purpose of professional ~nalpracticc and not liable lor ncgligence, it logicidly 

D i m s ~ y  is clislinguishablc ii.om the instant case. First, tlic veracily ol‘thc plaintill’s 

breach of contract claim WLIS not b e h e  the Dimsey Court, and, as noted by the (’uui-t hereill, 

plaintiff “couche[d] his ncgligence claim in professional malpraclice.” The pl:iiiililT in Dir?7,5~ 

I 

also mcrely allcgcd that the defendant owed the plaintiff a duly to manage the account with 

rcasonable care, and failed to monitor the price nioveinents oi‘stock and sell such stock at 

appropriate liincs, resulting in tlic sale oU slock at lcvels substantially lower than that which 

would have been available but for the defendant’s breach. The Court reasoned that since 

financial plaiuers arc iiot professionals for purposc of professional malpracticc, the deknclant 

could not be found liable I‘or a breach o l u  diity that did not exist. 

Hcrc, plaintill’s gross negligence claim is in 110 i n ~ i n c r  couched as a prokssiond 

negligcncc claim; iwr i s  simple negligence a claim at issue. More importantly, plaintift’s claitiis 

w e  not merely claims of a failure to monitor stock prices. Ilnlike the plaintiff in Diun.vc>y, plaintiff 
1- 

licrc states specilic, cumulative lhcts, which, if deenicd as true, are sufficient to suppofl its gross 

1iugI igcncc claim. 

FLirlher, dcfcndant’s argument that plaintiff failed to allege damages lacks iiicri t. Phiiitifl. 

clearly stales that it expected $785,000 in cash Ior its I lyde Park sliarcs, and instcad i t  received 

what i t  did not want: worthless Essex shares (Complaint, 17 26-27), As plaintiff points uul i n  ils 

opposition: “Essex sliarcs can iluctuate in  value and its value is ckpendcnt 011 what counterpartics 

are willing to pay for  those s h a m .  Indeed, Csscx shares . . . decliiicd markedly and imrnediately 
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after tlic close ulthe Transaction. Flowever, the vnluc olcash i s  fixed” (opp., pp. 13-14). Also 

lacking in mcrit is defendant’s xguincnt that plaintiff “must h-st exhaiist its cHiu-ts to sell the 

Esscx shares bcforc it can be allowed to seck damages” (iiiolion, p. I O ) .  Plaiiitifi’is not rcquii-ccl 

to provc its damagcs nt this jimcture, only to plead damages. 

Accordingly, cleleiidant’s motion to dismiss plaintifl’s sccond causc of actiuii for breach 

o r  contract is deniccl. 

It is well established that i i i  some cascs tor1 liability may arise from a hreach o f a  duty I 

389 -390 [I9871 [holding that ‘‘a siinplc breach of contract is not to bc considered a tort uillcss a 

legal duty independent of the contract itselflias been violated . . , . ‘I’his legal duly  must spring 

from circ~iiistances extrancous to, and not constituting clenienls of, the contract, although i t  illny 

be connected with and dependent upon the contract”]). ‘I’he Court of Appeals in lsIornt~wr v 

Fc.rIcrcr/ ,SignccI C ‘oip 79 NY2d 540 1 1  9921, s z p w )  explains: 

A legal duty independent or  contractual obligations may be imposed by law as an incidei~t 
to thc p a r k s ’  1-clationship. Professioiials . . . may be subject to tort liability lbr faillire lo 
exercise reasonable care, irrespcctive of thcir contractual duties . . , , hi thcsc instanccs, it 
is policy, iiot the parties’ contract, that gives risc to a duty of due care (sce, Prosscr, 1 oi-ts, 
at G I  3 14th 4). 

I -  

(id. a t  551-552) 1 

Here, as pliiintilf failed to sufticienlly allcge that dcfcndant violated a legal duty 

independent of the Agreemenl, its gross negligence cause of action is duplicative of its breach ul 

coii t rac 1 c 1 aim . 

First, plaintill alleges that defendant, as a prime brokcr owed p1niiitiff‘;i duty “under the 

Agreement” to act with reasonable care and diligence with regard to all matters with respect to 
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the seciirjtics held by dcfciiclmt for [lie accoiiiit of plaintiff (Complaint, 7 45). Furlher, plaintiil' 

alleges that dcfcndant, having requestcd and rcceived instriictioiis from plaintil'l' lo take all 
1 

required steps uridci- Option 1 ,  including voting on plaintifl's behalf against the proposed 

transaction, aiid having conliriiiud that def'endant had fully followed and acted iipon plainti Ws 

instructions, had a duty to either act in accordaiicc with plaintili's instructions or 10 iiiforiii 

plaintiff in  a timely lshioi i  that it did nul  or would not follow or act upon such instructions 

(Complainl, 7 46). Sccoiid, plaintiff allcgcs that def'eiidant brcached its duty: 'I'hat having 

coniimied in its rcsporise lo plaintiff that it had followed and acted upon plaintiil's instructions, 

dei'endant's kiilurc to inform plaintiff in a timely fashioii that it did not or would no1 hII(nw and 

iict upon plaintiff's ins~ructions violated clekndant's duty lo act with rcasonable c ; i ~  ancl 

diligence owcd to plainliff "under the Agreement" (Complaint, 7 47). I lad defendant iiiformed 

plaintiff i n  a tiniely iBshion that it did not or would not f'ollow and act upon plaintift's 

instructions with regard lo  the Transaction, plaintiff would have takcii appropriate actioii in z i  

tiiiicly manner on its own behalf tu perfect its right to receive tlic cash henelit undcr Option 1 

(Complaint, 11 48). Based on defendant's false coiiliriiiations to plaintiff that i t  had taltcii all 

necessary steps t o  perkct Optioii 1 and defendant's failure to iiiloriii plaintiff in a timely fashion 

that it did not or would riot f~nllow arid act upon plaintifrs instructions, defendant's conduct was 

reckless, coiistitlrtcd an cxtrcme departure of reasonable care and diligence, cxhi bi ted a conscious 

indifference to the conscquciices oi. ils d o n s  and thus, was wroiigf~il and aiiiountcd to gross 

negligence (C'oniplaint, 11 4Cl). Finally, plaintiff alleges thal it lias heeii injured ;is n cliroc( i r n d  

proxiniatc rcsult of defeiidanl's gross iicgligencc in that plaintiff did not receive cash in the 
1 

Transaction under Oplioii 1, but instead received illiquid Essex shares uiidcr Option 0 that were 
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worth I‘ar less (Complaint, 7 49). 

cxtraneous to and not constituting elements of the contract claim. Iiidcccl, as in Ncd~rlcrritlc~n, the 

Complaint hercin sounds in contract, not tort. I-’lainli~~rcpc,ltedly refcrs to del‘endmt’s di i ty  

arising Iindcr I / I C  Ap.c!emrnl, and the allegations in support of lhe gross negligcncc c x i s e  o f  
1 

action art: thosc very same actions that support plaintiffs claim for breach of tlic Agreemcnt. 

PlaintiITfaiIcd to allege any facts giving rise to a separate tortious breach of duty independent ol‘ 

3 breach of the Agreement. Accordingly, plaintiffs firs1 cause of action for gross negligence is 

ci i snii s se d. 

lIiLwiihssd I’urszirml 10 I‘I’LK $321 1 (cd( I )  

~Jndcl- CPLR $32 1 I (a)( I ) ,  dismissal of a complaint i s  warrantcd where “thc documcnlary 

evidence siibniitted cviiclusively establishes a dcfcnse to the asserled cl~2iiiis ;IS il matter u l  law” 

based on documentary evidence ( 1 5 0  Uroudwciy NI’Associntos, L P I )  Hodner, 14 AL)3cl 1 I 1 st 

Ikp12004l). ‘I’ht: term “docunientary evidence” rcfcrred to in C.’I’LR 321 1 (a)( 1 )  “typically nicans I 

judicial records such as judgments aiid orders or out-of-court documents such as contracts, deeds, 

wills, and/or mortgages and includes ‘[a] paper whose content is essentially uiideniahle and 

whicli, assuming the vcrity of its coriteiits and thc validity of its execution, will itself support the 

ground on whicli the riiolioii i s  based”’ ( W~hs.ter E,sl~ilu of’Wch,rtur v S t d c  o /  NP w I’ork, 3003 

WI, 728780 ( N Y  (1’1 Cl), 2003 N Y  Slip Up SOSOO[LJ], citing Siegcl, I’racticc Conii-nentarius, 

McKiiuiey’s (.‘oris Laws o f N Y ,  Book 713, CPLR (‘32. I 1 : lo ,  a t  20 and 7 Weins~eiii-Korn-Miller, 

N Y  Civil Practice, I’ 32 11.06). 

As discusscd above, contrary to deliidants’ argumciit, the Agrecmenl does r i o t  
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conclusively establish dcfcndant's dcfcnsc to plaintifi's breach o l  contract claim. l:urther, also 

contrary l o  del'eiidant's arguinent, tlic c-mails also do not conclirsivcly cslablish such a del'ensc. 

While rlefcndant argues that the e-mails arc "ambiguous" as to exactly who was to votc 

plaintill's shares (opp,, pp. 4-5), cieleiidant's argument does iiol spcak to the material issue of 

whether dcfcndant's ovcrall conduct - i. LJ. defendant's hilure to vote [he sliarcs and subscqueni 

failure to inform plaintiff that i t  did not vote Ihe sharcs - constitutcd gross negligence in brcach 

o f  the Agreeriicnt. As sirch, the branch of dcfendant's motion to dismiss pliiintift'\ ('omplaint on 

thc groiiiitl o f  documentary cvideiice is denied. 
I 

I t  is  well seltlcd that leave to amend ;1 plcading, pursuant to CPLR $302S(b), sl~ould be 

frccly granted provided there is no prejudice or surprise to the nonmoving party (Eighlh ,4 IW. 

Garaxe C'orp. I) H. K. L. R c d f y  C'o ip,  60 AD3d 404, 405 [ 1 sl Dept 20091; C'rinirnins C'ontr. ( '0.  \J 

C'ify of'Nicru York, 74 NY2d 166 [19Xc)]; McChskey, Uirvics R Assocs. v NPW f'wk I ' iry  H t ~ i / l h  CC 

I l o q x ~ .  C'orp., 59 N Y 2 d  755 119831; Lrxmbcrt v Willium,s, 21 8 AD2d 618 [ ls t  Dcpt IOOS]), 

Although lcavt: to amend should be fi-ccly granted, thc movant must niake some evidentiary 

showing that the proposed arneiidiiicnt has merit, and a proposed pleadiiig that lltils t o  state ;i 

request, without appropl-iate substan ti ation. Thcrc riius 1 be coiiipl iance with the reqirirccl 

19 

[* 20 ]



I 

procedure to permit the court to pass iipoii tlic merits o l the  lcavc for amendment” (Urr~zniw7 v 

C’ity of NCIY York, 99 AI12d 445, 446 [ I  st nept 19841, citing Eusl Asicrtic (-‘o. v C’oma~sh, 34 

hD2d 432 [ 1 s t  Dept 19701). 

I-lcrc, in a hutnote, plaintiff secks leave lo amcnd thc Complaint “to remedy any 

shorlcomiiig identified by thc Court” (opp., p. 7, note 6). However, plaintifl‘has failed lo cross 

movc for leave to amend, pursuant to CPLK $3025(b), a i d  it has not provided the Court will1 a 

proposced Amcnded Complaint, pursuant to C‘PLR $32 1 1 [cl (SCC Ilickcy II Ntrfioriirl lxrrguc of 

contained in 3 single sentence wilhout evcii the most conclusory indication of what the new 

plcndirigs would be, was propcrly denied. This Cmrt has construed CPLK 32 1 l(e) to require that 

the proposed new pleadings be supported by evidcnce as on a motion for summary judgmenl”]; 

Ahhott 17 IIw;fi /d & Krihin, P . I ’ ,  202 AD2d 351, 352 [lst Tkp t  19941 Iholding lhat lcnve to 

rep led  was properly denied because thc plainlills did not provide “proposed new pleadings 

supported by cvidence :is on motion lor summary j iidgnicnt”]). 

Nevcrtheless, plaintiff fails to inakc any evidentiary sliowing that would justify the 

Court’s granting it leave to amend its Answer. As discussed above, plainlilf’s clairii for gloss 

ncgligence lacks iiicrit, becausc it is duplicativc of plaintiffs breach of contract claim ( . c w  Urrkcr 

v I 6  LSullon P/CILC ilflff~”t~ncnl C’olp , 2 AD3d 1 I C ) ,  I2 I ,  2003 N Y  Slip Op 190 I7 [ 1 sl Dcpt 20031 

[holding thal “inasm~icli as plaintiffs’ claim lor gross negligence arises from dcfcndant’s al Icged 

failure to iliahe rcpairs ruquired by a proprietary Icase, i t  is duplicative o1aiicl thus barred by (heir 

claim I‘or breach of the 1e;ise”j; h!mt Mr.uhw Driving School, lnc. v Bell Atlixnlic Y c l l o ~ ~  P~rgc,$ 
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C ’ o  , 273 A I M  270, 271 [2d Dept 20001 [holding that the Supreinc C’ourt errcd in granting the 

plaintiffs’ cross-motion to amend its complaint to add a cause o f  action to rccover damages Ibr 

gross negligcnce becaiise 110 duty existing independent of the allegccl coiilract was pleaded]). 

Accordingly, plaintili’s rcquest is dcriied. 

I ‘oncliision 

Dascd on the for-cgoing, it is hereby 

ORI)l+,:REI> that thc motion of defendant HNP Paribas Prime Brokcrage, Inc. for un ordcr, 1 

pursuant to (’PLR $321 1 (a)(7), dismissing the Coinplaint of p1aintiIl J n A  C‘apital Partncrs, L 1’. 

is granted as to the first cause ofaction, gross negligence, and the lirst cmse ofaction is hercby 

dismissed; a ~ d  i t  is I’urtlier 

ORDKIIET) h i t  dcfcndant’s motion, pursuant to CPLR $321 l(a)( 1 ) and (7), dismissing 

plaintiil’s Complain1 with rcspect to thc second cause o l  action, breach of contract, is denied; 

and it is further 

OIIDERED that plaintiff’s request for leave to aiiiend ils Cloiiiplaint is denied; and i t  is 

furher 

OKDERED that counsel for plaintiff and co~mscl for dekndant appear for a Preliminary 
+ 

C:onkrt.ncc before Justice Carol Edmcad, 60 C‘cntcr 5: treet, Part 3 5 ,  Riii. 43 8 on Tucsday, 

October 13, 2009 at 2: 15 p.m.; and it is further 
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ORDKKET) lhnt dcfcndant scrvc a copy of this order with nolicc of entry upon all parties 

within 20 days of entry. 

'I'his constitutes the decision and order of the Court. 

I 

[* 23 ]


