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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF NIFEW YORK: TAS PART 15

STALLONI TESTING TABORATORIERSG, INC.,
Index No. 111426¢/09
Petitioner,

—against-

THE DEPARTMENT OF BUTLDINGS OF THE CITY
O" NEW YORK, Mtn Seq.001,002

7 F/’

Respondent.

Pursuanl Lo Article 78 of the CPLR 4L ‘5?
¢
____________________________ _‘q,_.____i’?_é\ﬁ_,__.x ‘\:} ;
‘{. 4/ . 0 o
5" <Ung
WALTER B. TOLUB, J.: Iy (:‘{F:f
ﬁ‘ ‘\" I -
# f;w

Mol.ion scquence 001 and 002 agéhﬁiﬁag;idated for disposition
’ O

and decided in sccordance with the accompaqx}mq memo randum
docision.

Petitioncr seeks the same relicf in motion sequence 001 and
002; (1) a preliminary injunction vacating and setting aside tho
del.ermination of the Department of Builldings (“DOB”) susponding
Petilioncer’s liconse as a concrete testing labovatory; (2) for an
order directing lLhe DOB to proceed with a hecaring commenced
before the OL[fice ol Administrative Trials and Hearings (“OATH?) ;
and (3)an order enjoining the DOB from suspending, rovoking or
modifying Stallone’s liconse pending the outcome of a hearing and
final determination by OATII.

Facts

Petitioner, Stallone lesting Laboratoriecs, Inc.

(“"Stallone”)is a concrelbe testing laboratory. The laboralorny

lLests building materlials and 15 relied upon by construction
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cngineers Lo obtain Jlicenses from Lhe DOB. N licensce is obtained
from tthe NOB once the engineers submit the laboratory testing
resullts as cvidence of the stabilily and safcty of the
conslruction materials. Pelllioner was issucd a license by the
DOR on August 25, 1994,

On or about July 31, 2009, the DOB suspendoed Stallone’s
license from July 31, 2009 Lhrough August 6, 2009 . The DOB
nolified Stallone of the suspension by letter daled July 31,
2009. The letter stated that a former Stallonc Director, Jay
Adams, misused his ;tamp, scal and signature and jcopardized
public salely. As such, the DOB suspended Slallone’s license
“until such time as Lhe suspension may be lifled or sel aside
pursuant Lo a hearing at the Office of Administrative Trials and
llearings [OATH] or other tribunal” (Petition, Ex. A).

The DOB served Stallone with a Petition and Notice of
Scheduled kExpediled learing, dated August 3, 2009, The Noticoe
stated that, Inter alia, Lhe licensec was suspended based upon
cvidence which refleclted Lhat Stallone engaged in or assisled an
acl that endangecred public safety. Specifically, the DOB ¢laimod

that Stallone [alsiflfled Concrete Mix Desiqn Reporls, Conorele

"It should be noted that during the suspension period, Stallone continued to perform
conerete lesting (Sirakis Aff).

"It should also be noted that the license suspension was lifted at approximately 11:13 AM
on Friday August 7, 2009, the day after the OATH hearing, and the suspension was reinstated at
approximately 4:53 PM that same day.
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Field Test Inspection Records and Concrete Compressive Strength
Resulls (Petitloner’s Ex. B; Admin. Code $29-140.19; Sirakis

AL ). The DOB further claimed that a contractor relying on
such reporlks would be making decisions aboul construction design
and about the reliability of the concrete mix chosen, wilhoul
legitimate informal ion Lhereby compromising public safely.

Stallone and the DOB appeared bcfore OATH on August 6, 2009.
The DOB offecred a recording of Mr. Adam’s as the basis for Lhe
license suspension. The recording was of an inlerview of Mr.
Adam by the Bulldings Special Investigallions Unit (Y“BSL1U”) where
Mr. Adam AdmitlLed that he allowed Stallone’s vice president, who
was no a licensed cngincer, Lo stamp, scal and sign Adam’s name
on document.s. 3tallonc objecled Lo the cevidence and submitted a
Memorandum of Law Lo Lhe OANTH Administrative TLaw Judge (“ALJ”),
without nolice to the DOB, setling forth the objeclion
(Pelilioner’s Ex. D).

The AT provided the DOB until August 13, 2009 Lo file its
responsce and adjourned the hecaring Lo August 25, 2009, Since Lhe
OATH hearing, thcre has been no final determinalion made and
Stallone’s license continues to be suspendod.

By this Petillion, SLallone sccks and order vacating and
setting aside the deotermination of the DOB suspending

Pelilioner’s license, an order directing the DOB to proceed with

a hearing commencced before OATH and an order enjoining the DOB




from suspending, revoking or modifying Stallone’s license pending

the oulcome of a hearing and final determinalbion by OATH.

Discussion

Petitioner seeks Lo vacate the suspension of its license and
enjolin the Respondenls from suspending Lhe lTicense until a (inal
determination (s madco.

Tn order Lo obtain a preliminary injunction, plaintiffs must
show (1) that Lhey are likely to prevaill on Lhe merits; (2) thal
they will suffler irreparable injury if the preliminary injunction
13 denied; and (3) Lhal Lhe equities are in Lheir favor. (W. T.

Granl. Company v. Robert 7. Srogi, 52 N.Y.2d 496 [19817).

Petitioner argues that the Administrative Code ol Lhe City
of New York does not provide [or an cxtension ol the five day
suspension.

Admin. Code $28-401.19.1 providos:

I'he commissioner shall nol revoke or suspend a
license cortificale of competence [lor any
cause of impose any other =anction on A
licensee unless and until the holder has been
given al leasl [ive calender days prior to
writteon notice and an opportunity Lo be heard.
However, when the public satety may be
imminently Jeopardized the commissioner shall
have tho powor, pending a hearing and
delermination of charges, Lo forthwith suspend
any licensce for a perlod not cxcceding [lve
working days.
(Admin. Code $28-401.19.1)

Petilioner has becon afforded the opportunity Lo be heard.
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The Courl considers Lhe government’s intercst in protecting
public salely as well as the loss of livelihood of Lhe Petitioner
and Lls employees duc to Lhe suspension (Maltlhews v. Eldridge,
424 Us 319[1976]). 1If the allegalions asserled agalinst
Petilloner are Lruc, Pelilioner poses a szerious danger to the
public by misintorming engineers and contractors that Lhe
malerials used are strong and safe cnough to be used as intended.
Such misinformalion impedes on the structural integrity of
buildings and structures and cndangers the public al large.

Moreover, any delay in Lhe hecaring, requiring the continucd
suspension ol Petitioner’s license and cansing a delay in
obtaining a final determinalion by the ALJ, was caused by
Petllioner submitting a4 Memorandum of Taw withoul notice Lo
Respondent.  This is the ATWJ’ s slated reasoning for adjourning
Lhe hecaring to Augusl 25, 2009.

Additlionally, Pelitioncr [ails to demonstrate irreparable
injury. Trreparablc injury occurs when an award of monetary

damages would not adequately compensate Petilioner (US _Re Cos v,

scheerer, 41 Ad3d 152 [1" Dept 2007]1). Here, Petilioner could

be reimbursed tor any loss suslained while its liceonse is
suspended as 1l i3 purely economic.
Lastly, the balancing of the cquiliecs clearly lies in

Respondent’s favor as tLhe public intereslt is besl served b
F . Y

Petitioner’s license being suspended pending a final

[yl
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deteormination ol QATH.

Noccordingly, 1L is

ORDERED thal the Petilion is dismissed; and it is further

ORDERED thal the Clerk of the Court cnter judgment

Aaccordingly.

I'his memorandum opinion constitutes Lhe decision and order

of Lhe Court.

Dated: q\qk#

f

HON. WALTER 7{ 1ToLun, J.s.C.
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