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SCANNED ON 911012009 

SEQUENCE NUMBER : 003 

PARTIAL SUMMARY JUDGMENT 

SUPREME COURT OF THE STATE OF NEW YORK - NEW YORK COUNTY 

- MOTION CAL. NO. 

I this motion to/for 

PART ,s 

ASHBY, LYNETTE DAWN 
VS. 

BAAH, EUGENE OFORI 

= MOTION DATE 

MOTION SEQ. N O .  /I 

I PAPERS NUMBERED 

I Notice of Motion/ Order to Show Cause - Affldavits - Exhibits ... 
Answering Affidavits - Exhibits 

Replying Affidavits 

j Cross-Motion: 

Upon the foregoing papers, 

Bascd on the accompanying Memorandum Decision, it is hereby 

ORDERED that plaintiffs motion for partial summary judgment on liability against 
defcndant pursuant to CPLR § 3212, for breach of contract is denied; and it is further 

ORDERED that plaintiff shall serve a copy of this order with noticc of entry upon 
defendant within 20 days of entry. 

This constitutes the decision and order of the Court 

J. S. C. -*e 

Check one: FINAL DISPOSITION :V NON-FINAL DISPOSITION 
i 

Check . i f .  appropriate: DO NOT POST 0 REFERENCE 

[* 1 ]



In h i s  action for partition, breach of contract, sild injunctive relief, plniiitiN Lyiiettc 

Dawn Asliby (“plaintili”) inovcs for partial suiiiiiiary judgment on liability on licr breach of 

contract claim against her hrnicr boyfriend, dcfcndaiit Eugene Baa11 (“dekndaiit”). 

Motion 

Alter the parties’ rclationship ended in 2007, they executed an exclusive brokerage 

agreemenl with I3rown I [arris & Stevens (“BHS”), dated Dccciiiber 18, 2007, to sell their joinlly 

owiied residential condominium iiriit located at 300 Cathedral Parkway, //9L3, New Yorli, Ncw 

York (the “11nit”).’ 
-I”- 

Thereafter, oii May 3, 2008, the parties entered into a “Cooperative Agreemwt” ( o r  

“Agrccincnt”) whereby hey  agrccd to continue coopcratiiig towards tlic sale and division or 

proceeds of tlicir unit. Specifically, paragraph 1 o l  the Agrccincnl provides that “All efforts will 

continue to be made to sell the apartnicnt as soon as possible, which is the mutual goal of both 

It  is alleged that the uni t  was purchased for $570,000.00, arid that plaintiffcoiitribulcd at lcast $87,000.00 I 

towards its ;icq u i s i t  i on and  I-cn o va t io ti, wh i I e dc fcnda tit co tit r i bu t ed on I y $ 3  0,000.00. I 1 ai n L i I f  c o ti te tI d s t h a l  the 
morlgagc kinancing was procured solcly on the strength o f  hcr own, signiticantly higher credit scoi-c, and k i t  
dcferidant was iincmploycd. Plaintiff and defendant are joint owiiei-s o f h c  subject propci-ty pursuant to the dced to 
thc subject premises, datcd June 13, 2007. 

-I- 
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parties.” I’aragraph 1 1 provides tliat the brokerage comniissioii ;mcl closing k e s  would be 

cleducled “off tlic top” of [he sales proceeds, alter which the mortgage and hoine equity line of 

credit hancirig would be fully repaid to JJ-’ Morgaii & Chase. Paragraph 1 l(c) provides lhal iict 

proceeds would bc divided “50/50” bctween the parties. However., paragraph 1 4 provides that i f  

any provision i n  thc Agreetileiit is brcached, the contract is “null aiid void.” 

In support ol‘ her motion, plaintiff argues that the evidcnce tlerrionstrales that clcfcndant 

ma(eria1ly breached the Cooperative Agreement 

PlainliIl‘ asserts that from the lime the contract was exccuted, clefendant rcpcateddly, 

intentionally, aiid iiialiciously tliwartcd all of her attempts tu sell the unit. Spcciiiically, dcfciidant 
4. 

rejected fivc separate purchase offers without any legal justification. Furthermore, HHS had 

shown the prcniises, as of September, 2008, to at least 65 sets o f  possiblc purchasers, arid there 

had been scvcral broker open liouscs as o l  the time this lawsuit had been initiated. However, 

defciidaiit has repeatedly obstructed the brokers’ efforts to sell the unit. 

Spcciiically, in June, 2008, an offer of $730,000.00 was presentcd. Defciidanl rejected 

this initial offer as “too low,” even though it would have represented B 28% prof3 over and above 

the initial acquisition price 01 thc ~iiiit. As oftlic time this lawsuit was initiated in Scptcniber, 

2008, the derendnnt hac1 ado  rejected a second offer in the sum of  $6!IO,OOc).OO, which would 

have realized a profit of 2 1 %  over and above the acquisition cost of the prcmises. Emails - 1. 

between plaintiff and dcfcridaiit, dated August 7, 2008, indicate that delkiidant woitld not agree to 

any offer iinless he rcccivcd tf, 1 15,000 in net proceeds, which plaintiff conlends represent a 400% 

return on his initial investment of approximately $30,000. Plaintiff also coiitcnds that 1 1 ~  

“comp;iralive” listings at the preiniscs ranged in price from $649,000 (on the high side for 3 1 ‘Ith 
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floor unit-tlie subject unit is on the 9th floor) to ;I low of$470,000, which werc the prices as oI' 

tlic tiinc this lawsuit was iiistilukd. Tlicse comparahlcs iiidispuhbly establish that the lwu iiiitial 

offers ol'$730,000 a id  $690,000 werc cminently fair and reasonable, and h t  del'endant's 
4.- 

rc j cc t i 011 01' siim c vi c) I at ed the Coopcrat i on Agr ccnicii t . 

On Juiic 18, 2008, del'endant, without prior notice to plaintiff, appeared at a broker opcil 

housc which was hciiig conducted O T ~  thal day at the premiscs. On (his day, defendant forcibly 

ejcctcd the brokers and interested parties who wcre in attendance. Thcrcafter, defclidant advisccl 

I31 IS by eiiiail that HHS would no longer bc given ;icc.ess to show tlic prer-nises witlioiit prior 

advance consent from hiiii - even though defendant had iiiovcd out of tlic unit and agreed lo 

coopcrate in h e  listing and sale of tlic property. Hased 011 the foregoing, it is beyond rcasonablc 

disputc that as of thc time this action was coinmcnced, defendant had rejected two fair, 

market-competitive prices lor thc unit, and had already bcgun interl'eriiig and obstructing the 1- 

broker's elforts to sell the unit. 

As indicated by the trimscript ol' the initial confercncc held with the Court in this 

proceeding,' dcfciidant's counsel's affirmation in opposition to the order to show causc, and 

' The transcript provides as follows: 
what is your problcni with the bi-okernge Brown Harris being lhc agent selling the properly'? 

MK.  EAAI I :  Because thcy h a w  gone against my instriictions to keep me in thc loop iii terms ofcoiiimiinicat~on 
regardiiig the apartnient. They negotiatcd the price of the apartment wilhout my conscnt and thc two of them iii-c 

working tcrgether. . . . 
THE COURT: What is thc pi-icc you are seeking? 
MR. RAAH: 'l'hc price we agreed to wiis $875,000. 
' l ' l i l ?  C:OURT: How hig is this iiiiit'? 
M R .  HAAH: A two bedroom apartment on (.hiti-al Park West ... 
TIlE COUR'I': . . . ui-e there other apartments in  the huilding? 
MS. ASI-IBY: Six hundi-cd filly to 700 sold in Ihe past six m o ~ ~ l h s .  
THE COUK'I': In the past six iiioiitlis two bedrooins of the mine layout were sold Toi- 650. If  that was sold foi- 650, 
what is your basis'! 
MR. BAAH: 'l'hc 875 nuinber was fi-oin Brown Harris Stevens and thcy - 

T H E  COURT: They . . . thcy gave you an Lmi-calistic numhcr. You are telling nie you wan1 to hold to thc 875? 
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various emails, del'endant advised BHS lo CMSC showing thc unit until 131 I S  cooperated with 

hiiii, in the hopes that this would eiicourage lhein to keep del'endant appraised of the progress in 

the attempted sale of the unit. I'inails from dcfeiidanl lo the RI-iS brokcr states that dcfcndant 

"wodd like to respecti'lilly decliiit: the offer. My reasoning is that I liavc decided not to work 

with I3HS. I think you understand why." Additional emails indicate that open houses had been 
-1- 

suspcndcd by BHS in response to dcfcndant's aggressive and thrcatening conducl to tllc HHS 

brokers. Del'endant's admission that at or about tlic time this lawsuit was commenced, til-: 

specifically directed the listing broker not lo coiitiiiue showing the unit, demonstrates dcfeiidaiit'.cr 

viol ati o 11 of the Cooperat i 011 hgreemcn t .  

After deleiidant's rcjcction of tlic two initial market-competitive offers, a third, lower 

d f e r  was received 011 or aboul October 20, 2008, in the sum of $676,5OO, which offer wxs 

coniiiiunicated to dcfcndanl's broker. However, dekndant once again rejected and obslructcd the 

sale of the unit in  violation u l  tlic Cooperalivc Agreement.3 

Subscqucntly, a hurl11 offcr was presented tluough the elforts ol' BHS for $005,000. Yet. 

MR. B A A H :  I said that the number she received was too low. 
T H E  COIJRT: What was the number you received? 
MS. ASHHY:  We had two offers, onc h r  730. 
THE COIJRT: 730 is ton low'? When the marltct is selling 6 5 0  lor two bedi-ooms and y o ~ i  think 730 is loo low'! 
MTC. BAAH: Wlicn she came to [tie will1 that offer, I asked for informatior1 about thc buyer and she did nol I-espot1d. 

Plaintiffrefers Lo thc liollowing emails: October 19, 2008 etnail indicating thal nn initiul oflicr of$653,000 
was inade Tor pui-chase of unit; Ocloher 20, 2008 cniail to plaintiTf' (and transmiltal of saiiie lo c-leteiid;inl's counsel) 
indiciiling firm offer of $670,500; co~iiisel's follow up with defendant's counsel seeking a response to o h - ;  Oclober 
2 3 ,  2008 email fi-orii listing broker confirming t h a ~  defendant directly contacted offeror's broker, and h a l  
iinnccessnry and in-clcvanl infortiiation had been reqiicsled by defendant; defendant's couiisel's Oclober 24, 2008 
einail rcq~icstiiig unnecessai-y and irrelevant inToririation concerriirig the offeror; Octohei- 10, 2008 einail hetween 
counsel wherein dcli.ndarit's cotinsel is warlied against liirther delay and  (Images which would I-csult if offer is lost 
dtie to dcfcndant's conduct; and cmnil froin offcror's broker confirming withdrawal of offer. 

4 
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I 

to defeiiclaiit's attorney, indicates that a fifth on'cr was received for $500,000. 

The foregoing eslablishcs that dekndant violated thc I'ooperaliuri Agreement. 1 he 

dci-indant's breach thercoi'has suspended plaintiffs obligations to comply with s m e ,  and 

nullified any rights or entitlcincnts that defendant might otherwise liave receivcd il'lie had 

complied with said Agreement. Defendant has obstructcd plaintil'f s cfforls to scll the suhjcct 

unit, while plaintilr contiiiucs to pay all of the carrying charges (jiicluding mortgage, 

maintenance and laxes) cvcry month. L)cfendant has speculated with plaintiff's linaiicial fulurc 

to the extent that he has iinj iistifiably refused and rejectcd a series of decliiiiiig market-valuc 

offers. The f h t  four o l ' h  offers outlined above could have resiiltcd in a selling price in cxcess 

-1 

of the acquisition price [or the subjecl unit, and would have covered the undcrlying mortgage, 211 

attendant transactional cost, a ~ i d  would have resulted in actual return to the partics herein, 

Clppos it io n 

The clause of the "C:oopcl-ation Agreement" ha t  is allegedly brcaclied statcs that, "All 

eilorts will continue to be inadc to sell the Aparlment as soon as possible, which is the mutual 

goal of both parties." The clause does not specify a price point that is acceptable lo both parries, 

does riot spccify which broker they will use, if any, and does not clarify what "cfforts will bc 

continucd." Nor dues plaintiff mention any agrecmcnt to a specific price point. Plaintiff does 

riot menlion wlicn thc agreeiiient with BHS expired, and whcther the partics agreed to renew the ' 

agreement. Plaintill'does not provide any evidence to what "ell'orts will continue" rdkrs to 

'I'herel'ore, plaintiff has not proven that delendant has breached the Cooperation Agreement 

Plaintill simply attcnipts to hedge the risks associated with having [lie property sold at auclion 

and still being hcld liable to the mortgage lender thereafter. 

5 
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With respect to the salc price, once the parties cntered into the Cooperation Agrccmeiit, 

thcy discussed tlic sales price, and thereafter, further discussed the sales pricc with I31 IS and 

agreed to set ;in asking price of $87S,OOO. Plaintil'i'allcges that tlic first offer oblaiiiecl caiiie 

through 131 IS and was for $730,000, which was $145,000 less than thc price agreed to by the 

I 

pai-ties, in Junc 2008, the same month the property was listed, prior to the niarkct crash, while 

propcrty values were still exponentially growing (as evidenced by the fact that tlic parties 

pirrcliascd the pi-coperly in Jirnc 2007 lor $570,000, and werc at least offered $730,000 

approximately one year thereafter). Thus, dekndant's re-jcction of-this ofl'er or any other oi'f'er at 

a price point not agreed to is not a breach of contract, as 110 price was agreed to in the 

Cooperalion Agreement. 

Further, defendant made an offer to buy the plaintiff out for $85,000, which i.s iiiure than 
'1- 

what her share would have been had they sold for $730,000. The profils would haw been 

$160,000, shared equally, under the Cooperation Agrccrnent, resulting in an individual prof< t 01' 

$80,000. Plaintiff rejected clefcndanl's offcr, on thc assumptioil thal thc offer did not iricludt: a 

lransfcr of the mortgage. Clearly, plaintiff at the tjmc did not bclieve that del'endant's offcr was a 

fair oiie, and thal she had tlic right to reject it; defendant had the right to rejcct the first ollkr that 

was niadc without brcaching the contract, and plaintiff had the right lo re-jcct the sccond oll-kr that 

was made without brcaching tlic contract. 'I'hus, 130th parties continued to reject offcrs that werc 

macle - without breaching the contract, 

In addition, plaintiff fails to sufficiently cxplain the alleged f7nancial harm she is 

suffering. The Cooperation hgreeiiiciit slated that when the unit was sold, the lender would bc 

paid off and then tlic parties would divide any additional dividcncls, and that plaintiff woiild 

, 
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reside i i i  the iiiiil until such time of‘ sale. As ;i result ofthe b e d i t  of rcsidiiig at the unit, 

plaintiff agreed, in tlic C’ooperalion Agreement, that she would solely carry the costs of thc u n i t  

Plaintill continues lo reali7c the benefit of residing in the unit, aiicl therel‘ore I1cr financial 

condition has not been liarmcd by defcndanl. Ifplairitii‘rclaims that she did iiot expect to live in 

tlic unit lor this duralion, as in matrimonial law, the party residing at the preiiiisc iiiay get a credit -,- 
for a portion of the mortgage paid, after rent is subtracted and divided, thereby, eliminating any 

possibility o l  financial harm. ‘l’his however, does iiot constitute a breach o l  contract. I n  rcspoiise 

lo any claini that plaintiff woirld have prolited by a sale at a higher price, defendant points out 

lhal profit does not constitute liiiaiicial harni if not received, a piirchacc of property does not 

glii11*aIltce a liiiancial gain, and plaintill should have accepted defcndanl’s offcr in August 2008 

I’he liiial offcr supplied by plaintiff that she seemingly was willing to accept, was offer 

lor a $500,000 i n  a short sale. Defendant countered that offer, and agreed to purchase tlic unit at 

said price with conditions. Plaintill’s response was that i t  was less that the licn amount, which 

was $502,000, aiid therefore rejected the dekndant’s oller. Plaintill was ready to accept ;in offer 

01. $500,000, without reviewing the allloutit due to tht: balk, a ~ ~ d  dele1idalit then ilgrccd to 11lilke 
4- 

another counter-oIkr for $502,000, with a provision in the contract that stated that tlic lien must 

be paid off in fiill, lor the sale to go tlzrough. Plaintiff‘mde no response to del’t.nrlant’s ollkr, 

placing the parties in thc current situation of being Iorced to sell the property at auction. 

Plaintiff’s action/inaction is i~~corisistenl, in that she was willing to sell the property to 11 

“stranger,” without consideration of hcr finances first, and yet rc.jected an equivalent counter 

offer from deleiidaiit, which raises issues offact as to plaintiffs intent to sell the unit. 

As to the allegations concerning RI IS, defendant points out that the agrcemenl subiiii tted 

7 
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to thc C:oui-t that was entered by thc partics with BHS, was a blank contract, witli a signature 

page 1)cfcndant has requested, and the Coui-t has ordered that a copy 01 all agreements enlerccl 

into with BHS by thc partics be provided. I-Iowcver, plaintiff has yet to provide copies of‘said 

agrccmcnts. 111 any event, plaintiff hiled to establish that defendant violated any agrccmcnt witli 

BHS; arid cvcii i fhe  had, the breach would have becri with BHS. I-:urther, delendaiit did not 

breach any ngrcement with BI-IS, as the contract for cxclusivity with HI IS had expired, and not 

been renewed by clefendant dire to 131 IS’S lack olcoiiiniunication with h im o i i  the progrcss ol‘tlie 

sale. Had plaintiff provided h e  discovery requested, it would be evident that only thc plaintil‘f 

had coiitiiiucd to contract witli H tlS, and only tlic plainlilf’inade dccisioiis, without delkndant’s 
-I - 

bnowledge or consenl as to the listing price of the property or as to RHS’s exclusivity. In 

addition, plaintifi’? dccisions lo allow HI IS to change thc listing price also argiiably advcrscly 

aiTected the value of the offers that were being made. Again, plaiiitiWs coiitiniied relationship 

with BHS without defendant’s coiiscnt or luiowlcdgc could not in any way result i n  deikndaiit’s 

breaching thc Agreement. Arguably, plaintiff brcached the Coopcrittion Agrecnient in that she 

hiled to notify de1endaiit of any changes in the listing price ofthc unit or her extension oftlic 

ex cl wive ag rcc iiieii t alone. 

As to the properly valuc of the unit, plaintiff‘repeatedly attempted to lower the lisliiig 

price of the propcrty, thcrcby reducing any profits that she and ddeiidaiit would receivc, Indeed I 

ciefendanl is thc only party who has consiste~itly attempted to preservc the value of the property 

by rcqiicsting lhat the listing price o f  the propcrty be comparable to [lie rnarkct value obtaincd b y  

the independent appraisal, The only iiiidisputed numbers that we know regarding the prop-ty 

value are the purchasc price ($570,000); the original listing price ($875,000); and heoretically, 
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tlic reinaining iiiorlgage valuc ($502,000). Dcfcndaiit was ordered to, and obtained an appriiisal, 

showing that the property value as ol'January 23, 2009, based on comparables in the area, was .I 

$730,000, which was the appraiscd value alter the iiiarket crash. 'I'his value supports a~id  

substanhtes defciidant's unwillingnuss to sell for lcss than Ihal valuc (and dehi te ly  not prior to 

thc iiinrkct crash), and willingness to buy when lhe plaintiff supposedly wanted lo  sell at 

$SOO,OOO. Furtlicr, at tlic parties' first appeiiraiice in Courl, wherc the V ~ L I ~  of the properly, aiid 

alleged comparables were discussed, what was not c-liscusscd was the view of Central Park, the 

floor 011 which the apartment was, and the need for renovations in the other apartnicrits. I'laintiff, 

in her motion rcferences ai1 amount that defciidant was sccking in the salc of the unit; this agarn 

docs not result in  a breach of the Agl-cement, as 110 agreement was made as to the sale pricc nf 

the unit. 
t 

I n  any event, clcfciidant argues, plaintif1 breached the Cooperation Agrccmenl, in that she 

changed the locks without prior notice to the defciidant, and did riot maintain the defendant's 

mail pursuant to the Agreement. In  plaintiffs Reply hllidavit, she admits to tlie locks k i n g  

changed and the Agrcenient clearly states that if any provision is breached, "tlie contract is null 

and void." It lcrrthcr states that even if it was breached due to a force miijeurc, to reinstatc the 

? .  conlract the parties must mitually agree to do so, and do so i n  writing. I hcrelore, cvcn il' 

plaintil't's breach was out of her control, tlic parties would have necdcd to sign itii Amendiiicnt su 

skiling, wliich never UCCLIITCCI. 'Therehrc, if plaintiff breached the Agruemenl, doforidant is 

released from any liirther obligations in the Agreement, and therelore could not havc breachcd 

the Agrcciiient. The iiiultiple fabrications aiid omissions created by tlic plaintiff, the blank RlHS 

contract, the signing of extensions with BHS without defeildant's knowledge or consent, and the 

I 
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accepting ol'$SOO,OOO oi-fer, but tlicn rejecting the same counter olfer from defendant, 

clcmonstrates that plaintiff has a personal vendetta against defcndanl. 

lh~pl)l  

In reply, plaintiff argues t h a t  dcf tdant  has hiled to raise an issuc of h c t  with regard to 

dcfcndant's liability on plaintiff's contract claim. Plaintiff points o~11 that defendant has ofl'el-ed I 

the affirmaliun of his attorney in opposition lo  thc niolion. Iiowcver, clefcnclanl's attorney has 

little or no tlrst hand lciiowlzdge of the ihcts and circumstances refcrrcd lo in her opposition 

paper. While i t  is truc that defcndant annexed his vcrification to his counsel's opposition, i t  is 

also iionctheless truc that thc submission of a hearsay affirmation by cociiiscl does not satisly the 

opposing parties' legal burden when confronted with a niotioii for sLi1niim-y .judgment. 

In any cvcnt, [he bulk of the allegations set l'orth in the moving alklavit iind allcgalioiis 

which clearly show defendant's repeated and malicious breach of the contract at issue are 

uncontrovel-tcd. IWlier than identifying any of plaintiff's allegalions which arc the suljjcct o l  

genuine factual dispute, dcfcndant's counsel has instead cngaged in legal argument. Tlic niaterial 

slatemcnts in plaintiff s motion substantiating the terms o[ the Cooperative hgrecmcnt, [lie oi'l'ers 

made to purchasc the unit, the potential profits that could have been realized by tlic parties, and 

dcfcndant's rcpcated rejections 01 those ollers, remain undisputed. 

I- 

Thc record supports the otic rcasonablc conclusion that dcfcndant lias intentionally, 

maliciously and repealedly breached the Cooperation A ~ ~ G C I T E I ~ ~ .  It is I-urllier' clear from this 

rccnrd that tlic delendant breached such Agrecmenl first, thereby suspending plaintiffs furthcr 

pcrforniance c)  bligations. 

I O  
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A t ici lys is 

’1’0 obtain summary judgment, thc niovant must establish its cmsc of action or dcfcnse 

suiGcieiitly l o  wan’ant the court as a matter of law i n  directing judgmciit in its favor (CP1,II $ 

32 I2 [b]). This standard requires that the proponent ol‘a motion for summary judgment inale EL 

prim1 fircic showing of cntitlemcnt to j d g m e n t  as a matter of law, by advancing sufficient 

“cvideiiliary proof i n  adniissiblc form” to demonstrate the absence of any iiiatcrial issues of lhct 

(Wincgrrxd 11 N c w  York Ilniv. Mcid Ctr., 64 NY2d 85 I ,  853 119851; Zuckcrrmrn 11 C’ily yf’iVc1.Ib 

York, 49 NY2d 557, 562 [1980-1; Sihwrman v Perlhinclw, 307 AD2d 230, 762 NYS2d 386 [ I ”  

[ k p t  2003 1; 7homu,s 11 Holzhcrg, 300 AD2d 10, 1 1 ,  75 I NYS2d 433, 434 [ 1 ’’ Dcpl 2002 I ) .  ‘ThiIs, 

the motion must  bc supported ‘%y affkhvi1 [from a person having knowledgc o i ‘ k  facts], by a 

copy of the pleadings and by othcr available proof, such as dcpositions” (C’PLK 8 3212 [b]). A 

party c m  prow a primcrfi-icic entitlcnicnt to summary judgment through the ai‘liimation of its 

attorney based iipoii documentary evidence (Zuckcrman, szipra; l’rudcntinl ,S‘ucza*ities Innc. 11 

Rovello, 262 AD2d I72 [ 1 st Jlept 19991). 

I 

‘1’0 delkat a motion lor summ~ry  judbrmeiit, the opposing party must show Pxts  sufhicnl 

lo require ;i trial of any issue of fact (CPLR $321 2 [b]). ‘I’hiis, whcre the proponent ofthe motion 

i-rialccs a pr.irnr-r.lircAic showing o l  eiititlument to suinnial-y judgincnt, the burden shifts to h e  parly 

opposiiig tlic motion to dcmonstratc by admissible evidence the cxistencc of a I’;lctunl issue 

requiring a trial of‘the action, or to tender an acceptnblc excuse for his or hcr I:dilure to do so 

( V e t - m l / t !  A‘cnwoi./h T w c k  Co., 68 NY2d 714, 717 [19861; Zi~ckcrrriaiz. sLprr-t, 49 NY2d at 560, 

562; Forrest 1) . / w i , s h  Guild fiir lhc Blind, 309 AD2d 546, 765 NY S2d 326 I 1 Ct Dept 20031). 

I ,ike the proponent of the iiiotioii, the party opposing the motion niiist set foil11 evidentiary p r o o f  

.I., 

1 1  
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in adniissible lbm in support ol'his or her claim that material triablc issues oC lhct exist 

( Z ~ ~ k o m z ~ r n ,  , Y I / ~ Y Y  at 562) .  Mere conclusions, expressions of hopc or uiisubstantiated 

allegatioiis o r  assertions arc insufficient (AhJord und S1A)jfi v ,S'/ewur.d M. Mullrcr C ' o n s t r ' .  ( . ' ( I ,  46 

NY2d 276, 281-82, 413 NYS2d 309 [1978J; FridilBowrrr & tiardno., 46 NY2d 765, 767, 413 

NYS2d 650 [197X]: Pluizrnnn v Amcricm 7'otalisator C'o., 45 NY2d 910, 912, 41 1 NYS2d 230 

[ I  9781; h.ldLad C'onsf. C.'orp. v C h i @  Fed. ,Sm. c!i! / , om Assn., 32 NY2d 285, 290, 344 NYS2cl 

925 [1973]; Plaiilnmum 1) l'onske Truck Lcasiiig, Inc ,  246 AD2d 347, 668 NYS2d 157 1 1  ''I Dept 

I 

19981). 

To prcvail on ;I breach of contract action, plaintill must establish an agrccmenl, the 

perlormancc by that party, breach by the othcr party, and resulting darnages (,we Val/ Drllu 

Kij.rourtw 1 , I L '  11 Solco C'ornmzinicntions Inc., 1 1 Misc 3d 1071, 2006 N Y Slip Op SO497 [NY 

Sup 2006 I ,  citing Furiu v FLiria, 1 16 hD2d 694, 695 [2d Dept 19861). Plaintiff must set I'orth the 

t c m s  of the agrecmcnt upon which liability is predicated by making specific reference to the 

relevaiit porlions of thc contract (see Atliintic V e d  & Lcimb, Inc. 11. Silliker, Inc., 1 I Misc 3cl 

1072, 8 16 NY S2d 693 (Supreme Court New York County 20061 d i n g  C'hryslcJr C'upitcrl C:'orp. \I 

IIill/op Egg h'urms, h c . ,  129 AD2d 927, 928 [ 19871 and itccord Vulky Chdilluc~ ('or/?. v D i c k ,  

238 hD2d 894, 894 [ 19871). "The csscntial terms of'thc parties' purported contract, including 

the specilk provisioiis of the contract Lipon which liability is predicated, musl also be cstablishcd 

(Volt lMkx Rr>sozit-ces I ,  L I '  v ,Soloo C'omrrzzinici7tinn.v Inca. ~ riiing ,Sud 1.1 S l i d ,  2 1 1 AD2cl 423, 424 

I 1 st Depl 19951; S C L )  L I ~ . Y O  C.'criTiKliLr v C ' h i c q o  Trihiiiu-Ncw York NIWS ,Syndicutc I n c ' . .  204 AD2d 

' 
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Dept 19871). 

I Jntlel- the Coopcmtivc Agreeiiieiil, tlie parties agreed, in relevant p i ? ,  as follows: 

I .  All cffor-ts will continue to be iiiaclc to sell Ihe Apartmciit as soon as possible, 
which is tlie mutual goal of both parties. I 

* * * * *  
4. T,ynette will pay all mortgage, taxes and fees relating to tlic Aparlmenl dier  

Eugene moves out. 

Lyiiette agrccs not the change the locks to the Apartiiicnt witliout advance notice 
and without providing a copy ol'the new key to Eugene. 

* * * * *  
7. 

* * * * *  
9. E~igeiie will continue lo receive some mail at the Apartment. 

10. Lyiiette will put all mail not addressed lo her in oiic place desigiiatcd by Eugei~c. 

1 I .  Eugene and Lynette agree to tlic following in regards to h e  sale of the aparlmcnt: 
a. 

b 

Thc agent fee and all closiiig fees shall be deducted lirst li.om the 
sale amount; 
After which, the iiiortgage and home cquity line of credit shrill bt. 
paid in full to JP Morgan C'liase & Co. beforc any flirther 
distributions of the proceeds; 
After both the closing fecs and pending liabilitics owed to J P  
Morgan Chase & c'o. have been settled, tlicii the remain L S I C ~  
proceeds are to he divided SO/SO bctweeii Eugene and I .ynette[ J 

1 

c. 

14. If any provision in the Agreemerit is brcsched, the contract is null and void. 
The parties inay then reiiegotiatc, or, if the breech [sic I was the result of 
inadvertent or administmtivc error or forcc iiiqjcure event, the partics can agrcc to  
reinstate the contract after the brccch [sic] is promptly cured by signing a11 
Amendinelit stating that tlic breech [sic] has bccii cured to the mutual satisliction 
of both parties. 
(Emphasis in  original) 

'I 'ht: provision obligating both parties to "cxpcnd all efforts lo continue to list aiid sell the 

I'rciiiises, 'as soon as possible,"' is tantamnulit to the requirement to cmploy reasonablc cfforts or 

13 t -  
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"best efforts", implicit in every agreement (sw 'l'imhcrline D c v c l o p e n /  L M '  v kionmnn, 263 

ALXd 17.5, 702 NYS2d 237 [ I  st Dept 2000l c i t i 1 7 ~  Wood v J,zicy, Lcrdy IIuff~Gorilot~, 222 NY 88, 

92). "Best el'lbrts" requires iiiorc tliaii "good faith," which is ail implied covcrlant in all contracls 

(k'roholh v Brcnt, 2 15 A.D.2d 81 3, 625 N.Y,S.2d 748 [3d Dcpt 19951 ,see, Kirkc LLI , S ~ i ~ ~ L l c  I ' o .  v 

Arm,v/r-ong C ' o . ,  263 N.Y. 79, SS) ,  and requires that llic parties pursuc a11 reasonable nicthods for 

obtaining the parties' objectives (,we, 750 Blask v. n / / i / l c ~ ,  186 A.D.2d 958, 959, 5 8 8  N.Y.S.?d 

940). 1- 

Plaintiff has submilled substantial documents, as attested tu by plaintill, evidciicirig tha~  

the I'ollowiiig facts remaill undispu~ed: that the C:oopcratiori Agrecmcnt was intcndccl to provide 

for the parties' cooperation and salc of the subjcct apartment unit "as soon as possible"; in June, 

2008 defendant and plaintiff were presented with an offer in Jimc 2008 ol'$73O,OOO.O0, and Ihat 

defendant rejected this initial offer as "too low" even though it would havc represented 3 28% 

prolit over and above the initial acquisition price o1 thc condominiurn unit; a1 the tiiiie that this 

lawsuit was commenced, defciidant had rejected ;1 second, lower offer made in August 2008 for 

$690,000.00, and that this o f k r  would have resulted in a realixd proiit of 2 1 %  over and above 

the acquisition cost of the prcinises; delndarit staled that he would accept the $690,000.00 offer 

"if yoii [plaintiff] will pay Klaine [Bl IS] out of your hall"; as of September 2008, BHS hac1 

shown [he iinit to at lcast 65 possible purchasers; on lune 18, 3008, delndalit showcd up  to ii 

broker opcii house, and ejected 311 parties thcrc including tlic real estate prolssioiials and 

possible buycrs; delndaii t  iinilatcrally, and via cmail, advised HHS that tlicy would no longer bc 

givcii xcess  to show the w i t  witlioul prior advaiice consent from him; that two additional offers 

wcrc received: for $676,500.00 in October 2008, arid for $605,000.00 in Jaiiuary 2009, which 

- t -  
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1 wcrc re.jected l ~ y  dcfcndant; and if any of the first four olrers had been accepted aiicl closcd, that 

tlicrc w~)iild have been sufficient procccds not only to pay the undcrlying 1nortg:ige and 

transactional costs, but also ha t  would have rcsulted in so11ic level o l  distri h u h m  to tlic parties in  

this 1 aw s u i t . S 1 I ch sub m i s s i 011s , su ffi c i en t 1 y e st ab I i sli that defend ai1 t b r c ac hed the c‘ oo pc ra  t i 011 

Agreement by rcjecling the initial two offers on the unit. 

‘I’he Cooperation Agreeniciit does not speciry any price, or rangc of prices at which 111c 

unit niust sell, or  provide any guidelines with which the parties can determine the price at which 

the unit must sell. The Agreement is silent in this regard, which is consistent with the clear 

intent o f  the parties lo  simply sell the unit “as soon as possible.” Further, dcfendaiit’s claim that 

the partics “agreed” to sell the w i t  at $875,000 wholly ui~supporled by any eviclcnce, especially 

i n  light 01. the Cooperiitive Agrcement aiid brokerage agreement’s failure to expressly statc any 

price. Notably, the brokerage agreement with I31 IS did not contain an expiration date, and the 

provision authorizing BHS to sell the unit at a ccrtain price did i i o t  contain a price. Further, 

plaintiff‘s Reply Affidavit in datcd Septembcr 18, 2008 indicates that BHS would “test the 

riini-ket a1 $875,000 and if the Apartment did not sell, they would ad.jusl h e  price.” Fiirtlicr, the 

Chur l  notes that although defcndant instructed BHS to cease showing the unit, such uiiilatera1 

attempt to tcrminale the parties’ agreeincrit with B1 IS was a nullity, siricc the brokerage 

agl-cciiienl clearly calls I‘or a “wi-itiiig, signed by both parties.” in orclcr to change, rescind or 

modify the brokerage agrccirieiil (11 1 1 ). And, upon a f;tir I-cading 0 1  tlic (looperatioil hgreeiilent 

and agreement with HITS, there i s  also nothiiig in either agreement expressing an i i i t m  of the 

parties to realize :my “prolit” from h e  s d c  of imit, or condilioii thc sale of tlic unil upoil 3 price 

wlicre [lie partics would receivc a proGt; thc parties clearly agreed to sell the unit, pay the 

I 
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broker’s fee, and loaiis due o n  the property, prior 10 riny distributioix. Furlher, the C‘ourt notes 

that :iIthough dcfcndant instructed BHS to cease showing the unit, such iiiiil3tcraI attenlpt lo 

tcrininale Ihe parties’ agreemciit w i h  DFJS was t i  iiullity, since the brolwagc agreeme111 clearly 

calls for a “writing, signed by both parties” in order to change, rescind or modify the brokerage 

3grceiiient (11 1 I ) .  Thereforc, defendant’s insistcnce that the unit  sell at a certain price, and 

I 

re-jection 01. the first two olkrs ,  and actions atleinptiiig to prohibit HHS from sliowiilg the unit, 

prior to Scptciiiber 1 8, 2008, was without justification, and unreasonable under the 

circunistances. 

l-lowever, defendant’s submissions raise an issue ol‘ fact as to his liability uiidcr h e  

Cooperation Agreemcnt, as nmcnded. 

Plaintill’s chicf complaint is that defendant unreasonably re-jected all reasonable offers lo 

purcliase the unit. It cannot l-re disputcd that notwithstailding defendant’s conduct noted above, 

i n  September 18, 2008, tlic parties thcn agreed to “list” thc unit at $765,000.00, nnd agrcccl to 

“sell” Ihe unit “for any price/offer of at Icast 95% of Lhe listiiig price” (i.c.., $726,750.00) (sce So- 

(.)rdcrcd Stipulation dated September 8,  2008). Tlic So-Ordered Stipulation 1Lirthcr provides that 

if an ol‘kr is rcceived [or less than 9S‘%, of the listing price, and one party wishcs to accept, 

“liirther appl icalion to tlic C‘ourt will be niadc for approval 01‘ such offer.” 

I 

The Cow? notes that such circumstances present the Court wit11 an issue of whether there 

was an “;iccoid aiid satislaction,” an accord being “an agreerncnt that a stipulated pcriimiiance 

will be accepted, in the future, in lieu of an existing claim” and the cxecution of the agreement 

constituting the satisfaction ( C , ’ h ~ i p p ~ l o ~ ~  v Snvrrs/irno, I95 Misc 2cl 346, 758 NYSY 782 [Sup C.’l 

Richmond County 20031 c~i/ing Kc.rl1.y 1) h’ww//, 220 N Y a t  173). “‘l’he distinctive k‘eaturc 01 an 

I 
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accurd aiid satisfaction is h a t  the obligee does not iiitend lo dischargc thc exisling claim iiierely 

~ipoii the iiitlking of thc accord; what is hargained for is the per1ormaiw, or satisfixtion. I f  the 

satislactioil is not tendered, the obligee may sue under the original claim or for hrcacli of the 

accord” (Id, Liting Plcni! C’ily ,Steel (-’orp, v Ncitioncrl Much. Lxch., 23 NY2d 472, 478, 207 

NYS2d 5.59 and General Obligations Law $ I5-SOl 131). ‘I’lius, where thcrc is ;I sLibsqueiit 

failure tu pel-form the accord according to its terms, thc non-breaching party has the choicc of‘ 

suing on the accord or thc original obligation (American Urou~cu.slirzg-l’u,.un?~)z~nf Thedres ,  lnc. I 

v ,4rticricci~ A4~5-s. hlut.,  48 Misc 2d 397, 26.5 NYS2d 76 Sup Ct New York County 10651). 

By contrast, the parties niay inlend that a new agrccmcnt, tlioLlgh cxcculory, will 

immediately discharge the existing obligation ((:hqij?eIow v ,Scrvrr,stcxno, siipru citing Moreholin’e 

v Sc:i:oiid N d  Hunk, 98 NY 503, 509). That is a substituted agreement ((’ufmzciri Lrnd Pvril1o7 

Contracts $ 2 1-4, at 869 [3d cd.]). Thus, “where the parties have clearly cxpressed or riianil‘t.stccl 

their intentim that a subsequent agreement supersede or substitule lor an old agreement, the 

siibseqiient agrccment extinguishes the old one and the remedy for any breach thereof is to w e  O H  

hlzil , 48 Misc 2d 397, 265 NYS3d 76 Sup C ‘ L  New Yorlc County 19651 Lairing Dl~r i t .  re (-’o, v I l l l o  

V., 5 AD2d 276, 171 NYS2d 203). Whether a particular arrangeiiient i s  an accoi-d or a 
T I  

substituted agreement hiiigcs on the pai-tics’ intent, dctermination of which may be aided by 

ccrtain presumptions (C’hqp?low v ,S’~ivmtmo, s1qv-u at 349, citing tioldhaid v Empit-c S / ( i f c  

Miit .  L+J Ins,  C’o.,  5 AD2d 230, 234, 171 NYS2d 194). ‘l‘he inteiitioii of the parties is orten B 

question of f x t ,  uiiless the court may detcrmine the issuc as a matter of law where the pai-ties 

iiitcnt can bt: deterinincd fiom the writing itsel1 ( I d ) .  
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Based on a rcadiiig of the subriiissions, including the terms of the Cooperation 

Agrecment, the teriiis of thc So-Ordercd Stipulation, and subsequent cmail excliatigcs, it cannot 

be said that the parties liavc clearly exprcsscd their intent that the So-Orclcred Stipulation 

siipcrccde the Cooperation Agreement, so as to extinguish plaintiff s right to seek rcdrcss ~liider 

tlic Cooperation Agreei-nent for defendants' unwarranted rejections ol‘thc two initial ol‘fcl-s. 

Furlher, thc Court notes that third and fourth offers were made after. the execiitiori of So- 

0i.dcrcd Slipillation, and both offers were well below the $726,750.00 as agrced lo by the parlies 

thcrein; howevcr, IIC) party petitioned the court to approve citlicr d e r ,  ah provided for i n  the So- 

Ordered Stipulation. L’herelorc, it cannot be said that dcfeiidant’s rejection of the third and 

fourth o k r s  receivcd for $676,500.00 in October 2008, and for $605,000.00 in January 2009, I -  

rcspcctively, coiistitutcd a breach of the Cooperation Agreement, or the So-Ordered Stipulation, 

at thisjunclure (Ilalton v Edi~atinnrxl Tesling S’ervice, 87 NY2d 384, 392 [I9951 [Iiolditig that a 

party must I u l f ~ l l  its contracliral obligation and act in good faith, but a court “will not interlre 

with [the party’s] discretionary detcrrninatioii unless it is performed arbitrarily or irratioiially”]). 

‘I‘herehre, phi  titiff s motion for parlial suiiiniary judgment against tlie dekndniit 011 h e  

issue of liability for breach of contract is denied. 

Based c m  the foregoing, it is hereby 

0KI)b~KED that plaintiffs iiiotioii for partial suniinaiy -jiidginciit on liability against 
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defcndaiit pursuanl lo C'PT,R $ 3212, for breach of contract is denicd; and it is Iurthcr 

OR13bRF13 that plaintiff slid1 servc a copy of this 01-dcr with iiuticc o r  cntry upon 

clcfcndant within 20 days of cntry. 

'I'his constitutes thc decision and order of the Court. 

Dated: Septcinber 8 ,  2009 )22i?!JQdU- llon. Carol Robinson Edmead, .I.S.C. 

t 
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