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SUPREME COURT OF THE STATE OF NEW YORK - NEW YORK COUNTY 

3 g  HOPJ. CAROL EDMmD 
PART I PRESENT: 

Justice 

- v -  
MOTION DATE 

MOTION SEQ. NO. 0 / 

The following papers. numbered 1 to were read on this motio 

Notice of  Motion/ Order to Show Cause - Affidavits - Exhibits ... 
Answering Affidavits - Exhibits 

Replying Affidavits 
\I 

Cross-Motion: $: Yes fl No 

Upon the foregolng papers, it Is ordered that thls motion 

Tn accordance with the accompanying Memorandum Decision, it is hercby 

ORDERED that the motion by defendant, Turner Construction Company, for 
summary judgment (CPLR $3212) dismissing the Complaint and all cross-claims against it, 
is granted, and the action and all cross-claims as asserted against said defendant are hereby 
severed and dismissed, and the Clerk may enter judgment accordingly; and it is further 

its Labor Law 240( 1) claim is denied as to Turner Construction Company; and it is further 

its Labor Law 240( 1) claim is denied as to defendants Lincoln Center, Inc. and JDP 
Mechanical, as premature, and without prejudice; and it is further 

Octobcr 27,2009, 2:15 p.m.; and it is further 

with notice of entry upon all partics within 20 days of entry. 

ORDERED that the branch of the cross-motion by plaintiff for summaryjudgment on 

ORDERED that the branch of the cross-motion by plaintiff for suminary judgment on 

ORDERED that the remaining parties shall appear for a preliminary confercnce on 

ORDERED that defendant Turner Construction Company servc a copy of this order 

This constitutes the decision and order of the Court. 
n 

Dated: 9hh 9 
. /  ~ - HON, CAROL EDMEAD J.s.c* 

Check one: FINAL DISPOSITION NON-FINAL DISPOSITION 

Check if appropriate: 1-1 DO NOT POST 
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Plaintiff, Index No.: 11 S367/0X 

h t  

-against- 

TIJRNER CONS’I’K~JCTION COMPANY, 
T,INC’OI,N CENTER FOR TI IE PEIWORMING 
ARTS, INC, and .IDP MECHANICAL, INC.,  

7 
%/ 

I n  this Labor Law aiid ncgl igence action, dcfindant, ‘I’urner Construction C:’ompany 

(“Turner”) movcs for summary judgment (Cl’LI< 3212) dismissing thc Coinplaint a id  all 
1 

cross-claims against it. In response, plaintiff Steven Haddock (“plaintiff”) cross moves for 

surniiiary judgiiieiit i n  its favor and against all dcfendants on his Labor Law 24O( I )  claim. 

F’crc111crl Buukgrozind 

Plaintill was injured on December 11, 2007 while working at the pi.erniscs localed a1 140 

West 65th Street, New York, New York (the “Premises” or “Lincoln Centcr”) as an employec of 

H~igh O’Kane Elcctric Co., I,LC (“O’Kane Elcctric”). The accident report indicates thal plairitifi‘ 

was injured wliilc “gctting down ull‘ol‘a laddcr when the ladder shifted,” It is alleged that prior 

to tlic accident, dekiidanls Tunicr, 1,incoln Cenler l c r  the Pcrfc7riiiing Arts, Iiic. (“Lincoln (’enter 

Inc.”) and JDP Mechanical, luc, (“.I 1)P Mechanical”) entered into written agreements with cach 

other for construction, rciiovation arid/or clemolition work to be perrormed at tlic Premises. I t  is 

further alleged that ‘I’urncr was the general contractor at the Premises, and that ‘I’uriier entered 

t 
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into a contract with plaintiFfs eiiiploycl-, 0’ Kane Electric, as tlic clcctrical subcontractor.’ 

Plaiiitifi‘claiins that his injuries were caused by del‘eiidants’ iicgligence in causing and pcmittiiig 

iinsare aricl hazardous conditions to cxist at the site at the timc of the plaintill’s accident, and h a !  

dcfcndants violated Labor I ,aw 200, 24O( l), 241 (6). 

I -  7 ’iwncr ’s Mo i ion fiw Szirn m i r y  Judgrne nt 

‘I’urner Lirgues that it was not the general contractor 011 plaintiffs work so as to be dccmcd 

liablc uiicler Labor Law 24O( 1 ) and 241(6), which rcnders owners and I’pciicraI contraclors” 

absolutely liablc for statulory violations. An entity is a “contrr-iclor” within thc meaning 01’ tlic 

Labor Law only if it had the powcr to enforce sal‘ety standards and choose responsible 

contractors. Only direct or prime contractors are considered “general contractors” I‘or piirposes 01. 

Labor Law 240( 1 ) and 24 l(6). ‘rhus, the inere status or designation of a party as a “general 

contractor” docs not establish liability. Further, il‘ liabi lity is to be premised on supervisory 

control, it must be control cwcr tlic work in which plaintiff was engaged at tlic time of his injury. 

Whcthcr a pariy iiitiy be deemed a “general contractor” or agent of an owiier under the Labor Law 

is based 011 (lie “iiaturc of the work in wliicli plaintiff was engaged at the time of the irijuiy” and 

who retained such employcr. 

4 

‘I’iirner contends that plaintiff was working for O’Kane Electric i n  the central meclianical 

plant located within Lincoln Cknter at (he time of the accident. The subcontract between JDl’ 

Mechanical and 0’ Kaiic Elcctric indicates that the scope of the work thereunder was “cciitral 

’ Turner claims that d t c r  receiving the Summons and Coinplaint, Turner’s counsel advised plaintifl‘s 
counscl that Turner was not the general contractor on plaintiffs wtii-k, but that  plaintift’s employcr was retained hy 
JDP Mechanical (SCC coi-I-cspondciice sent to plaintirron February 9, 2009, along with an affidavit from ‘I’iirncr, 
Exh il-, i 1 ‘I U I’ I .  
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mechanical plant iipgradc prqject” and that JDP Mechanical was the gciicral contractor on thc 

plaintiffs work. Allhough Turiicr was a general contractor at the site under its conlrsct with 

I .incoln Center Inc.,’ ‘Turner was working i n  n difkreiit portioii of the Premises and Iiad no 

contractual or actual authority over thc plaintiff’s work. In I‘urther suppoi-t, Michael Haiidler, 

‘l’urner’s Project Manager, attests that although Turncr “retained Hugh O’Kane Eleclric to 

pel-l’oriii work at these premises, Hcrgli 0’ Kane’s woi-k uiidcr the agreemenl with ‘I’urner W;IS i i o t  

being pcrforincd in the Central Mechanical Plant, where Plaintiff was allegedly injurccl. Instead, 

H ~ g l i  O’Kane Electric [was] working i n  this area of the site pursuant to a contract with JDP I 

Mechanical, who [was] retained by the owners o l  the prcmises, and not by I‘l’urner].” 

Furlher, Tirriicr did not provide plaintif[ with any cquipinent or tools so as to serve 8s a 

basis lor n claim oi‘coiiirnoii law negligence or a claim under Labor Law 200 against ‘Turner. 

‘I’urner also argues that i t  did not supervise or control plairitifl’s work so as to be deenicd 

iiegligcnt under the coi~iinoii law or Labor Law 200. An owner or general contractor cannot bc 

held liable under Labor Law 200 i l  they did not supervise or control the plaintiffs work giving 

rise to tlic injury. Given that the  legislativc purpose of Labor 1 ,aw 200 “is to provide a sale place 

to work lor the eriiployees of a sub-contractor retaiiicd by a general contractor or owiier,” 

plaintiff cannot eshblisli that Turner owed a duty to plaintiff uiidcr this statiitc becausc ‘I’urner 

exercised iio control over the plaintiff’s work; nor did Turner provide plaint ill^ with tlic ladcler 01’ 
- t  

eqiiipment hc was using when tlic accidenl occui-rcd. In light o l  the fact that Turner did not 

The 1 ,incoln Conli-act is actually bctwcen Lincoln Ckntcr Development Project, lnc. arid JDP Mechaiiical 
I ,iiicoln Ccnter Development I’rojcct, Inc. was created in 200 1 to “iiiiliiqc ccrtclin Lincoln Centcr Kcdevelopinunt 
prqjects, including (he 65‘h Street Redevclopment Project” on behalf of the Lincoln Ccnter Iiic. (see C:onstnic~ion 
Agrccincnl, page 1 ) .  
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exercise any dcgi-ct. of control over tlie plniiitiPPhercin, 1101: create any of the conditions which 

plaintiff claims causcd the accidciit, there is iio basis li)r liability against Turner iindcr either 

T,rtbor Law ,C200 or the coiiiiiion law. 

I 

Turner was not respoiisiible for any work taking place in the central mechanical planl. nor 

did it pel-forni any work in this area. ‘l’hus, due to the total lack ofevidcrice Ilia1 it  may be liable 

to plaintiff under the Labor I ,aw or common law, suiiimary judgment is proper. 

/’In in 1 j[rs C.‘I.os.c - M o  1 ion j b  r Sunim ury Jzr dgm en t 

Plainti11 opposes Turner’s motion, and cross moves lor sumiiiary $udgment against all 

defcndants. Plaintiff initially points out that Turner’s motion was served be1ore any meaningliil 

discoveiy or discovery conferctice has taken place, and [hat plaintilf has not had an opportunity 

to obtain the necessary discovery to establish a prima,fbric case against ‘I’urner. Furtlicr, Turner 

hiled to meet its burden for suinrnaiy judgment. In support oP its motion, Turner attached a 

purchase order demonstrating h a t  J11P Mechanical subcontracted with O’Karie Electric, 

plaintiffs employer, to pcrform certain elcctrical work at Lincoln Center. Turner also provided a 

copy of a contract demonstrating that Lincoln Center lnc. hired Turncr as the general contractor 

for a construction project, ciititled the 65th Street Redevelopnicnt Projecl, at I ,incoln Center. 

Notably, the contract between Lincoln Center Inc. (tlie owner of tlic Premises) and .IDP 

Mechanical appears to be fix ;1 sinal1 portion of the 6Slh Street Redevelopment Project involving 

\he central mechanical plan\. Turner also supplied a sclf-serving affidavit claiming that JI>I’ 

Mechanical’s work was unrelated to Tumer’s work. I-lowever, tlie aftidavil appears to cunlradicl 

the documenlary evidence, as both .I 13P Mechanical’s arid Turncr’s work were part of the siiiiie 

65th Strcct Kedevcloptiient Project. Additionally, in its Answer, Turner denies knowledge and 

I 

I 
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inforination sullicient to form a belief as to plaintiffs ;illegalion that ,I 111’ Mechanical was thc 

general contraclor for this construction site. And, .I l)I’ Mechanical does not admit to Ixing the 

general coiltractor l‘or the construction project in its Answer. Thercfore, ‘Turner’s motiun fails lo 

e s tab 1 ish a priri7u, fix, ir’ en tit 1 ciii e n t to s uiiiiii ary . j Lid g men 1. 

In support of his cross-niotion under Labor I ,aw 240(1), plaintiff argues thnl pui-suant to 

I ,abor Law 240( 1 ) and 241 (61, owners, general contractors and their agents are cliargcd with ;i 

non-dclcgable duly to eiisurc compliance with the reqiiireincnts of the statutcs. l’laintill~ wiib 

installing a large pull-box in the ceiling, from which electrical wiring and conduit run. The work 

was at least ten leet off thc ground. I11 order l o  perforni this work, hc used an eight-foot A-frame 

ladder. No other safety cquipmeiit was provided to him. While descending the ladder, it shook 

aid fcll over, causing him to be thrown off the ladder to tlic ground, resulting in iiijilrier. 1 he 

work being perforriled by plaintilf falls squarely within the anibit arid protection 0 1  I abor Law 

240( 1 ) and defendants violated the statute. Plaintiff here was installing electrical fixtures into the 

ceiling, as pari o l a  massive renovalion project. 11 is clear that plaintiff was a construction - I  

worker working in a building involved in the construction and alteration of that building, and that 

he was exposed to a11 elevation-relaled risk and fell off the ladder because it was inadeqiiatc to 

protect him. The work that was talcing placc at lhe lime falls squarely within the express 

language and protection of I Amr Law 24O( 1 ), and plaiiitift’s injuries wcrc proxirnalely causcd by 

dcfcndants’ failure to supply plaintiff with safety devices, instructions or a safc ladder. Thc 

failure of an owner and its agents to secure a ladder, uii which an injured worker was standing 

while engagcd i n  a protected activity (here conslruction), against slippage by a n y  means 

whatsocvcr constitutes ;i prima fiscic violation of I,abor Law 240( 1 ) as a matter of law. ‘I’he only 
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evidence available regal-ding the proximate cause of the accident is the injured plaiiitiff s own 

uncontl-ovci-ted testimony that the laddcr tipped over causing him to fall. Thc fact that plaiiitifl' is 

the only witiicss to the fall docs not present a bar to suiiiiiiary judgiiicnt where his testimony on 

that sub-ject is neither inconsistcnl with otlicr accounts nor conlradictcd by other evidence. Nor is 

i t  relcvant that thc ladder was not defective or that plaintiff himself placed [he ladder. Any 

possible av:iilahiIity o f  salety devices somewhere at the work site which could have been irsccl to 

securc the ladder- does 110 t establish that the plaintifl' was provided with "proper protcclion" ill 

satisfaction ol' thc dcfendaiils' rcsponsihilities under this statule. Further, i l  is of no iiioment tlial 
I -  

plaintiff's employer supplied tlic ladder in question. TIILK, there is no view uf that cvideiice by 

which a-jury could rcasoriably find that thc failure to sccure the laddcr was not a proximate cause 

ol' the plaintiil's injuries and, thus, summary judgment is mandated. 

Plaintill contends that it is uncontested that defendant Lincoln Center Iiic. was the c)wiicr 

hl- this construction work; Lincoln Centcr Inc. admits iii its Rnswcr to being the owner of the 

Premises. Further, Turner and JDP Mcchanical were the general contractors, or owiier's agents, 

and fall uidcr the statute as well, and the evidence 'I'urner presciits lo dispute that lict is 

incomplete. This,  suinmary judgriicnt on Labor Law 240( 1 ) must be granted against owtier 

Lincoln Inc. and gcncral contractors JDP Mechanical and 'I'urner. 

Opposilion hy Liwcdr i  I 'cater Inc.  aid ./LIP Mechvrziccrl 

Defendants Lincoln Cciiter Inc. and .IHP Mechanical oppose tlic portion of plaintill's 

t 

motion which sceks sunimary judgment against them. Dcfciidants contcnd that this iiiotioii was 

prematurely rriadc prior to having had the opportunity to take plaintiff's dcpositioii and conduct 

other discovery. Further, the assertions of plaintiff's counsel along with plaintiffs self-serbiiig 
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affidavit are ins uffi c i c I 1 t to support s 1iiiini ary .judgment a 1 tlii s ti 191 c . 
1 

I:urtlier, the mere Pact that plaiiitilr fell from a ladder, in the abscnce of  any other possible 

issues in the casc, docs not cstablish liability against these dcfciidants. Plainlift‘ fnilcd to 

cstablish that section 240 has been violated, that the dcfciidants hiled to provide propcr 

pr-otcction. There arc various inconsistencies within plaintiffs own papcrs, that must be explored 

and resolvcd. Although paragraph 6 of tlic affirmation of plaintiff’s couiisel states hiit the laddci. 

“shooli” and “fell over,” paragraph 1 6 ,  indicates that the ladder “tippcd over.” Howcvcr, in 

plaiiitili’s affidavit, he claims that the ladder “shifted.” Tli~is, there are qucstioiis of fact ;IS to 

how this accident occurred, and what caused this laddcr to shake, shift or tip. Further, thcrc is iiu 

evidencc that the ladder was in any way defective, that it was inappropriate for the task which 

plairiliff was performing, or that the ladder was improperly placed. Also, it is well establislicd 

that if it can be shown that a plaintilf was the sole proximate cause of his own accident, then 

tlicrc will be iio liability under Labor Law 240. Plaintiff could have bccii hanging off tlic side of 

the ladder, holding 011 with one Iiand while swinging his fool in the air. Plaintiff could have been 

intoxicatcd or otherwise iiiipaircd. Neither is it suflicient for plaintiff to submit yet another 

sclf-serving aflidavit in  rcply, as evidencc and related arguments, when adduced for thc first time 

in reply p a p s ,  constitutes reversible error. 

- 1 9  

Plaintiff also states [hat 11c was not provided with any otlicr equipixnt to do this job. 

Altho~igli it has no t  h e m  established that any other equipment was necessary, or that the 

ecluipmcnt that he was iisiiig was unsafe or improper, plaintiff’s affidavit does not iiicntion what, 

if anytliing plaintiff was told about using any olher eqiiipincnt, arid what plaintiil’s respon.c;c 

might liave bccii in such a circumstance. It is well established that if a worker is told to use 

1 -  
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ccitain specific safety equipment, and such equipment is available, aiid plaintiil‘hiows such 

eclujpriient is available, that he may be Ibuiid to be ;I recalcitrant worker, aiid thal 110 liability 

under sectiori 240 will be foiiiid i n  such a case. Nor i s  tlicre ally spccific evideiicc that the Iiddcr 

was in any way unsafe, or that plaintiff needed to bc instructed in its use, ur that plaintifl‘was not 

properly instructcd in its use. ‘I’here is no evidence that the ladder slipped. In fact, there is 110 

I 

evidcnce that the ladder iiinctioncd inipropcrly in any way. And, the cases plaiiitiff citcs ;ire 

hctual 1 y dist inguishablc. 

Plaintiffs self-serving affidavit is also unreliable; in paragraph 4, plaintiff opines that 

Tiiriicr was the geiicl-al contractor for this project. However, this in incorrect. As alluded to by 

plaintiff’s counsel, O’Kane Electric was working piirsuant to its contract with JDP Mechanical: 

and J D P  Mechanical had been contracted by Lincoln Center Tnc. to pcrforni the central 

mcchanical plant upgrades and improvemcnts. In fact, ‘I’urner had nothing whntsocver lo do with 

the work which plaintill‘ was performing, and does not belong in this case 

Fui-thermore, the accident report indicates that plaintiff was working wilh Eric Costanza .t 

at the tiiiie of the accident, who is ZL witness to the accident. Thercfore, therc is an eiiiploycc of 

O’Kanc Electric, not under the control of the defendants, who may have relevant inlormation 

regarding this accident. Plaintilf claims to have been alone, and has subiiiittcd no evidencc that 

eitlicr of‘the defendants was present at the tiiiie of the accident, or directed or controlled his 

work. 

CI’LK 32 12( f), spccifically authorizes a dcnial or coiitinuance where there are LLCIS 

Luiavailable tu the opposing party, ‘I’hereh-e, based upon the forcgoing, that this cx t :  is not ye1 

ripe for a summary deterinination in plaintiffs Favor, 

x I 
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Turner ls Reply und Oppwit ion tu P Luin t (ff''s C.'rvss- M I  t ion 

'Tliere is ample proof that Turncr was not dclegated the responsibility to perform or 

supervise the work bcing conducted by plaintill's employer, O'I<ane Electric, in  the cciitral 

mechanical plant at the time of the accidcnt. Turiicr's coiltract specilically excludes the central 

mechanicd plant from the scope 01 work, and the si~bcontract belwecii .I L)P Mechanicvl and 

O'l<ane Electric specifically includcs such work. 

Tlic sole evjdciice relied on by plaintiff in tlic cross-motion against '1'Liriier i s  plainlill's 

afiidavit which indicates Ihut hc "believcs" that Turner was thc general contractor at Lhe prc).jccL. 

However, plaintiff docs not even maintain that hc possesscs any information rcgarding thc scope 

of the work uiider the 'I'urner Contract or the work within the scope of JI)P Mechanical's 

subcontract with O'Kanc Electric. As plaintiff possesses no knowledge of the scope of Turncr's 

work, nor docs he even mention any Turner cmployecs by name as directing his work, his 

allidavit cannot hc used to create ;-I question offact as to whether Turner was the geiiel-a1 

contractor lor purposes of statulory liability. As a result, the al'fldavit may not be used as proof 

to eitlicr support plaintiff's cross-motion for or to defeat Turner's motion. Since plaintiff has 

failcd to submit any evidence that Turiicr was tlic general contractor o r  "construction manager" 

on the work in which plaintiff was engaged at the tirnc of  the injury, plaintiffs cross-niolion 

inust be dcnied as against Tunicr. 

' 

Filially, the claims uiider both the cormion law and Labor I ,;iw 200 must also bc 

dismissed as 'I'urner camiot be deemed actively negligent as they took no actions in causing oi- 

crcating the conditions which led to the accident. 

9 
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A nalys is 

The proponent of a motioii for suininary judgment inust make a p i m n  frrt‘ic showing of 

entitlement to judgriieiit as a matter of law, by advancing sufficient “cvidentiary prmf in 

admissiblc form” lo demonstrate the absence of any iiiaterial issucs ol‘fiict (CP1.R 3212 Lb], 

Wincgriid v NLJW York llniv. A d d  C‘tr , 64 NY2d 85 1, 853  [ 19851; Zzickerrnan v (‘ity of NLW 

York, 49 NYZd 557, 562 [1980]; Silvermnn v Pcrlhirzder, 307 AD2d 230, 762 NYS2d 386 [ I ”  

Ilept 2003 1; 7homus v ffolzhcrg, 301) AD2d 10, I 1, 75 1 N Y  S2d 433, 434 [ 1 ’‘ Dept 20021). Tlius, 

the motion iniist bc supported “by ai‘lidavit [from a pcrson having knowledge ofthe IlictsJ, by a 

copy or thc pleadings and by olher available proof, such as depositions” (CI’LK 5 321 2 [b]). A 

party caii prove a prima.fircie entitleincnt lo sunmiary jiidgnieiit tluough the alfiimation of its 

attorney based Lipon docuiiienlary evidence (Zuckcrman, swpw; Pridentiul ,S’ecz,iritis.s Inc.  1’ 
I 

RoveIIi), 262 AD2d 172 [lst Dcpt 19991). 

Where Ihe proponenl of thc motion niakes a prima, jircie showing of entitlenient to 

surniiiary .judgment, the burden shifts to the party opposing the motion to deinonstrate by 

admissible evidence the cxisterice of a facliial issue requiring a trial of the aclion, or to lender an  

acccptable excuse for his or hcr failure to do so (CPIA $3212 Lb]; Vcmct t e  v Kenworth 7ruck 

C‘o. ,  68 NY2d 7 14, 7 17 [ 19861; Zuokcrnzan, szipru, 49 NY2d at 560, 562;  F o i x s l  v Jewish Guild 

.for I/7u Blind, 309 AD2d 546, 765 NYS2d 326 [ 1’‘ Dcpt 20031). T,ike [he propoiienl of thc 

motion, the party opposing tlic motion must sel ro‘ortli evidentiary prool‘ in admissible form in 

support of his or her claim that material triable issues o f h c t  exist (Zuckermrrn, .supra a l  562). 1 

Mere conclusions, cxprcssions of hope or uiisubslantiatccl allegations o r  assertions are 

insufficient (Alvord orid Swfi  v S r c ~ m d  M. Muller Clonstr. Co, 46 NY2d 276, 28 1-82, 4 13 

10 

[* 11 ]



.NYS2d 309 11 9781; biicd I) HOMW c t  Gardncr, 46 NY2d 765, 767,413 NYS2d 650 [ I  9781; 

I’lntziwri v Avncricari Totdisulor C ’ o . ,  45 NY2d 9 10, 9 12, 4 1 1 NY S2d 230 I 19781; hl~rllrrd 

(Consl. Cwp. v C-‘oz/niy F d  Li’(~v. CY. I,oan Awn.,  32 NY2d  285, 290, 344 N Y  S2d 02.5 11 0731; 

I’l(it7lmziirii v Pcnskc ‘li+t/ck Lcusing IIYC.,  246 AD2d 347, 668 .NYS2d 1 57 11‘’ I k p l  1 Oc18]). , 
Comnw)n IAW Ntjgligcncr, Lahor Law 200, 240(1) cind 241 (6) 

I ,abor Law 200 codiflcs the common-law duty  imposed 011 an owiicr or general contractor 

to provide construction site workers with a sale work site (Ncviizs v h 

AD2d 3 I S ,  714 NYS2d 38 11” Dept 20001; citing Dkv.singer v The Eslec I,uider (.’o., 271 ALXd 

343, 707 NYS2d 7X), but “[a]n implicit precondition to this duty ‘is that the party charged with 

that responsibility have Ihe authority to control the activity bringing about the iii.jury’” 

(Ulcs,ringcr, suyr-a, quoting Russin v Picciuno & 5 ‘ 0 1 ~ ~  54 NY2d 3 1 I , 3 17, 445 N Y  S2d 127). 

Tli~is, in order. to establish liability for common-law iiegligencc or a violation of 1,abor L,aw 300, 

the plaintiff niusl establish that thc defkndant in issue had “authority to control the activity 

bringing about the injury to enable it to avoid or coireci an unsafe condition” (Hu.ssiiz 17 /’iL*ciL/nu 

& %ri, 54 NY2d 31 1 ,  117 [19Sl]; sec Rizzuto v WcrzgcJr Clontr. C‘o., 91 NY2cl 343, 352 11998J; 

L%nglelon v Cilndta C‘onstr. Corp., 291 AD2d 393, 394 12002]), or had actual o r  constr-uctivc 

nolice of the dekctivc condition causing the accident (SCC 1,uRostl v Ko.rinick EiKhth A w?. .~I.s,soc., 

LLC, 26 AD3d 470, 81 0 NYS2d 493; [2006]; Gcilto 17 Twiino, 6 hD3d 390, 391 [2004]; Ahrryrv 

17 Jqpson  .Jewclty Munufirciuring Corp., 2 AD3d 548 [2003]; Diiticcin v Perry, 307 A132d 249 

[2001]; Giumbiilvo v C,’Iwnzical Bank, 260 AD2d 432 [ 1 9991; C‘ucirtas v Koicrkoirnielis, 265 

AD2d 29311 9991; ,Sjv-aguc v Prr:khiim M(iler.ial.v Gorp, 240 AD2cl 392 11 9971). 

.x Ownors C‘orp, 276 

t 

Labor Law 240( 1 )  imposes absolute liabilily upon an owiier or contractur for failing to 
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provide or crcct s a l t y  devices necessary to give proper protection to a worker who sustains 

injuries proxiiiialely caused by [hat failure (Erni.s.h 11 clip ofNci+ York, 2 AD3d 256, 768 NYS2d 

325 [ 1" Dcpt 20031, d i n g  Hlund v Mmocherian, 66 NY2d 452,497 NYS2d 880 Ll9851). In 

enacting this statute, tlic legislative intent was to protect workers "by placing 'dtiinate 

responsibility for sakty practices at building construction jobs where such respoiisi bility actually 

belongs, on the owner aiid gciieral coiitractor' (1969 N.Y. Legis. Ann., at 407), instcad ol'on 

workcrs, who 'are scarcely in ;i position to protect thernselvcs from acciclenl' [cilatinn omilted]" 

( Z i m m r  v C:'hcmzing Cotinfy Pecforming Art.s, 65 NY2d 5 13, 520, 493 NYS2d 102 [ 1985 I). 'I'he 

statilk imposcs absolute liabi lily upon owners, contractors and lheir agcnts whcrc 3 breach of h e  

statutory du ty  proximately C ~ U S C S  an injury (Gordon II Eusfcrn Ry. S ~ i p p l ~ ,  82 NY2d 5 5 5 ,  559, 

606 NYS2d 127 119931; Ross 11 C:'zirtis-l'ulmcr Ilydro-Ele.c/ric Co., 81 NY2d 494, 5 0 0  [ 19931, 

sign-cr;  Rocovic*h v C'onsolidatcd Edison Co., 78 NY2d 509, 5 13 11 99 I I). 

L 

1,abor Law 241 (6) also jiiiposes a nondelegablc duly Lipoil owners and contractors lo 

provide reasonable aiid adcquale protection and saikty to workers cngaged in the inherently 

dangcrous work of construction, excavation or demolition (SCC Ross, 81 NY2d at 50 I -S02). In 

order to recovcr a claimant need not prove that the owner or contractor exercised supcrvision o r  

control over the work being perfol-nied (,see Ras .~ ,  81 NY2d at 501-502; Loi7g v b'ores- 

I ~ k ~ h l h h ~ r ,  55 NY2d 154 11 9821). 

-I- 

Turner 

Tiiriicr's molion to dismiss the plaintifl's coiiirnon law iicgligencc and Labor I .aw 200, 

24O( 1 ) niid 24 l(6) claim is granted. 

It is nol uiicoiiiiiion that a contractor "may act as a general contractor and liave 
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I 
responsibility 3s such lor oiily part of a construction pro-jcct” (I/rhirn v No. 5 Tirn(:s , S ’ ~ U L ~ / Y J  

~ k i w ~ o [ ) ~ n e k ~ ’ t  LLC‘, 2008 WI, 620546, 200X WL 620546 [Sup Ct Ncw Yorlc County], cilii7,q 

Wong v N c w  I’ork 7’inic.v C’o., 297 AD2d 544, 549, 747 NYS2d 2 1 3 [ 1 sl Dcpt 20021). Furthcr, an 

L L o u r ~ ~ c ~  inay conlract with prime contractors in addition lo a gencl-a1 mitractor” ((Jrhirn v No.  5 

Tinws Squcrrr Dcvelopmcnt LLC’, 2008 WL 620546). T~LIS ,  a general contraclor “tiiay not be 

held liablc for injuries to a plaintiff who was working iriider a separate, prime contract” ( L h . h m  v 

No, 5 7’inw.s ,Vqi.ictrc llcvelopmcnt LLCJ, ciling Halrhiizar v b’ttll C‘irclc Chn,rlruc*tion C‘orp., 268 

AL32d 06, 98, 707 NYS2d 70 Llst l k p t  20001 and Reid v Lclmr.  McChwrn Boilis, 248 AD2d 

324, 33-4, 670 NYS2d 471; [ 1 st Dept 19981). 

hi Reid, sz~pru, plaintilf alleged violations oPLabor Law 200, 240( 1) and 24 l(6) for I 

iiijurics he suslaincd when lie fcll off a ladder while working 011 lhc 1 I I” lloor of a building. On 

plainN‘s appcal of the disinissal of his Complaint, thc First Department first noted that thc 1900 

contract between plaintil‘l’s employer and the project owner, relening to defendanl as  

construction manager arid calling for sheet iiictal work, was not the contract under which plainlifl’ 

was working at tlic time of his accident. Instcad, the Court continued, the 1992 contract uiidcr 

which plaintiff’wiis working was between plaintiffs cniployer arid the project owner for HVRC 

work and specifically referred to the “project: 1 1lh floor.” Delendant was not iiieiilioned iii the 

“ I  I“’ lloor” contract. Further, there was C‘docuIiieiitary cvidence” i. P . ,  a contract showing that 

dcfcndant’s pi-escnce in the building at the time of the accident was relatcd to work 011 olher 

floors of tlic building. The Court then statcd that plaintiffs assertions that persons on the 1 1 ”’ 

f l o o r  giving him instructions were defendant’s criiployees was “too speculative to raise a genuine 

issue oP hct .”  

1 
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Here, I ,inculn C‘enler Inc.’s contract with .I DP Mechanical, “as Contractor,” was 

“l’erlaining To’’ “C’ciitral Mechanical Plant Upgrades and Irnproveincnts Lincoln Ocntel- 65‘” 

Street 1)evclopiiiciit Pro.jcct Lincoln Chiter New York City7 New York West 65“’ Strcct and 

Bruadway.” ‘I’his contract defiiicd the scope of work as “associatcd with the C‘enlrr-ll Meclianical 

Plant Upgrade Projcct.” No ineiitioii of ‘furner is made in this contract. JIIP Mechanical’s 

subcontract with plaintiffs cmployer, O’l<ane Electric, indicales that 0’ Kme Electric was to 

provide “AI1 labor and Material necessary for a complctc Electrical Installa~ion.” Notably, sucli 

subcontract was "subject to the Approval of the Owner [Lincoln Center Iiic.], Engineer, Architect 

and JDP Mcchanical (the Contractor). No mention is made of Tiirncr in this subcontract either. 

E 

Lincoln Center Inc.’s contract with Turner “As Constriiction Manager,” on the other 

hand, d s o  pcrtajned to the Lc6S”’ Streel Devclopment Project Lincoln Center Ncw Y nrk City, Ncw 

York.” However, whilc Lincoln’s contract includcd many portions of Lincoln Center, such as 

Alice Tully Hall, the Rose Building, and the Juilliard School, to name a few, such contract -1 

cywe...ss!y L‘X’ChdCdthC area olplaintiff s accident from h e  scopc ~ ~ ‘ T L ~ ~ I I w ’ s  work. Exhibit I . l ,  

Page 1 1, to Turner’s Contract providcs “P-8.0 C.’.!CN‘I’KAL h4K’HANIC‘AL Pl,ANT (LAY”L1IL)ED 

FROM iS’(’Ol’E OF WORK) (cmphnsis udded). While Turncr acl~owlcclges that it “rctained 

Hiigh 0’ Kanc Eleclric to perform work at  thcsc premises,” and such contract with O’ Kane was 

1 1 0 ~  submitted, ‘I’urner’s general contracting dutics under its coiitriicl with I,incoln Ckntcr Lnc. in  

h i s  regard expressly excluded thc Ccntral Mechanical Plant, in any event. ‘I’hus, Turncr was 

clearly not the coiistrcrction rnanager for thc clectrical work that plaintiff was performing in thc 

central mechaiiical plant. 

In his affidavit, plainiiff admits that O’Kanc Electric was Iiircd by JIIP Mcchanical to 
-t- 
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perl‘o~iii electrical construction work on  thc central mechanical pliint, m d  that lie was worlLiiig 

an electrician for 0’ Kane Elcctric at thc timc ol’liis accident (75). Th~is, plainlift-s accideiit 

clcarly occurrcd in the central riiechaiiical plant, and such area was scpxate and apart l r w i  tlic 

arcas for whicli Turner was the construction mnnagcr. Turner did not retain plaintiff‘s cmplnyer, 

O’Kane Electric, to pcrfimi any work in lhc central mechanical plant, wlicre plaiiitifl‘ wclc 

allegedly iiqured. l’laintiff sets h r th  110 argument tha l  ‘I ~ir~icr’s contract was in any way related 

to the work being pcrformcd within the central mechanical plant, olher tlxin to iiotc that the 

central i~iechaiiical plant was part of the entire 65‘” Strect Developnlent Project at Liiicnlii Ccntcr, 

undoubtedly, ;1 niassivc cumplex. Although discovery has not coniinen~cd, the terms of the 

relcvant contracts are iiiidisputcd. Further, plaintiff, who is in possession of inlormation ;is to 

who his siipel-visors werc at the worlcsitc a1 the lime of his accident does not even assert that any 

oC Turner’s employecs instructed, supcwiscd, or controlled the ~ n m i e r  of any ol‘ tlic work hc was 

performing. Tlius, plaintiffs conclusory “belief’ that Turner was the general contractor on the 

project is iiisulXcient 

As plaintiff failed to raise an issue offact to whether Turner was the constniction 

iiianagzr at plaintiK‘s worksite, or otherwisc exercised any supervisory control over the work 

plaintifl‘ was performing at the central niechanical plant when he fell oil’ the ladder supplicd by 

his employer, ‘ T u r i n  is entitled to summary dismissal of the complaint as asserlcd against it ( S C L ‘  

crlso, A4u,i.arskcr if 200 MuJison A,s,socs., L. P., 262 AD2d 153 [ 1“ Dept 19991 [aftTrniing dismissal 

or Labor 1,aw 200, 240( I ) and 241 (6j claims where defendant’s work was “wholly scparatc l‘rom 

that o l‘ p 1 ai n t i Tt’ s en1 p I oyer, 311 asbestos rem oval cont rac lor” even t hou gh de k i i  d ant per l‘o rill cd 

work upoii the premises wlicre plaintiff allegedly sustained her injury]; N o i d  v Smith & 

, 
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Muhorzcy, P C ,  110 AD2d 288 [dismissing Labor Law 200 and 240( 1 ) claims against geiieral 

coiilractor wlicrc i t  was “conccded that wlien the accident occurred, plaintif‘s work activiks 

were enlirely rclated to (he perforrriance of his employer’s prime electrical contract” with O W I I C ~ ,  

and dcfcndanl was not a pai-ty to prime conlract cor had supervisory control over employcr’s 

perlomiaiicc, thereby dispclling iiegligcnce and 200 claim; siiice “contractually aiid statutorily” 

del‘endant was never in a position to direct, s;upcrvise or enforce salkty iiicasures, 240( 1)  also 

dismisscd]). 

‘l’hus, sunmiax-y judgment dismissing h e  plainlil’f‘s common law negligeiicc and Labor 

Law 200, 240( I )  aiid 241(6), :ind dismissing all cross claims in ‘l’urner’s favor, is granted. 

I’lniii/ Iff. 

Based on the above grant of Turner’s motion to dismiss, the branch of plaiiitiff’s cross- 

motion for suniinary .judgment on his Labor Law 240( 1) claim against Turner is denied. 

As to the rcmaining defendants, plaintiffs cross-motion lor sumiiiary judgmenl unclcr 

Labor Law 240(1) is dciiicd, as premature. 

Plaintiff attests that he was assigned to install a large pull box in the ceiling at ]cast ten 

feet li.oin the ground, and that a ladder was thus required to perform this task. The ladder was 

provided by his employer, 0’ Kane Electric. Plaintiff states that iieither the owner, the gcneral 

contractor, nor his eiiiploycr provided him with any other safety equipment to perlbrin this 

elevated conslruction work. While dcsceiiding the ladder, tlic ladder shifted and caused plaintiff L 

lo be thrown to the ground, resulting in his iiijurics. 

Plaintilf is “uricler no obligation to show that the laddcr was defective iii sonic m;iiiiicr or 

to prove [so~iie dcfcct in the floor] to make out a Labor LAW $ 240( 1 )  violation. It is siillicicnt to 
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sliow the abscnce o l  adequate safcty devices lo prevent tlic ladder fro111 sliding or to protect 

1il:iiiitiff f r m i  falling” (Llonunno 11 Port Authorily of’Netv York rrnd Nciv . J ~ r + ~ w y ,  298 AD2d 269, 

270 j 1 st Dept ZOOZ]). Howcver, not every accidcnt at a work site means that tlic 1 A o r  Law has 

been violatccl ( H c ~ h c r . i  v Fifih Ai1c. llcvclopmcnt L’o,, L K ‘ ,  20 M i x  3d 1 106, 866 NYS2d 90 

[Sup Clt Bronx CountyJ citing Blake v Ncighhorhood Housing Serviccs (!/’Ne 14) I’ork C‘ily, lnc.., 1 

NY3d 280 [2003]). Specilically, iiot every 1i1l from a ladder indicates a violation of Labor I ,aw 

240( 1 ) (M). 

, 

A defendant can defeat summary judgment by demonstrating that facls essential to 

opposc tlic motion are in plaintiffs exclusive knowledge and possession aiicl inay be obtained by 

discovery (CPJ ,R 32 12(f)). While plaintii‘i‘atlests that the laddcr “shil‘led,” the circumstaiiccs 

under which the ladder shifted is iiot explained, and has not yet beeri explorocl, to warrant 

summary judgineiit i l l  plaintifl’s hvor  at this juncture. Plaintiff‘clainis that the “uiicontrovertcd 

testimony” o l  the plaintiff warrants the rclicf sought. I-lowever, defendants have not had h e  

opportunily lu discovcr any cvidence in ordcr to conkovert plainlil‘l‘s sclf-serving affidavil. “Not 

every worker who falls at a construction site . . . gives risc to the extraordinary protections of 

Labor Law $ 24O( l) ,”  since “only thosc accidents proximately causcd by a Labor l a w  i j  240( I )  

violalion will rcsult i i i  the imposition of liability under thc statute” (Lazza 17 Ilumiun Rtwlly 

Brooklyn LLC‘, 22 Misc3d 1 1  16, 880 NYS2d 224 [Sup C’t New York County 2009 I citing Blirkc v 

Neighborhood Hozis. ,Sw. of’lhc New I’ork City, 1 NY3d 280, 287). Where a gravity-related 

accidciit is caused solely by the plaiiitiff’s own ncgligence r a h r  than a violatioil of the statute, no 

liability will attach under Labor Law 240(1) (Rlcrke, 1 NY3d 280, 2x9).  ‘Thus. thc reinaiiiing 

defcndants should be pcriiiittcd the opportunity to depose plaintiff a id  complcte discovei-y 

L 

I 
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pertaining to the circuiiistanccs surrouncling plaintiffs alleged descent arid shifting or  the latklcr, 

and explore a delense to this claim, prior to the award of summary judgmcnt in plainlilf’s f jvor  

(SCC l’umLShi~ C c x o  v CXy ofNcw Yor-k, 39 AD3d 449, 8 14 NYS2d 523 [ 1 ’‘ Uept 20061 [slating 

“‘Ihc iiiotion was made bcfore any disclosure had bccn conducted aiid was propcrly denied in tlic 

circirInstances pr-csciitcd”]; Rmdllcy \I f h r x  Consl. L K ’ ,  22 AD3d 380, SO1 NYS2d 901 [ I ”  Dept 

2005 I [stating ‘Liiiotioiis, which were inade before a preliiiiiriary confercncc had been held and 

belor-e defcndants had aiiy opportunity to obtain disclosure, were properly dciiiecl as preiiial~irc 

~ i ~ i d e r  the circumstances prescntcd”]; Mc.Clynlz 17 Pdacc  I k . ,  262 AI32d 1 16, 69 1 NY S2d 5 14 

I 

[ I  Dept 19991 [holding that it was error for Supreme Court to grant surniiiary .j uclgrnent on 

plaintil“ s Labor Law 240( 1)  claim prior to al‘iording dcfcndants an opportunity to depose 

plaintiIl]). The Court also notes that the deposition or statements from plaintiff or the alleged 

witness to his accident may reveal facts that raise an issue as to whelher the ladder provided by 

plaintiffs employer satisfied defendants’ statutory dirty (scc, c . , ~ . ,  Adurns v Ihvnx-C’uming 

Fihcr-Klass I.’orp., 260 AD2d 877, 688 NYS2cl 788 13d Dept 19991 [error to grant s i m m i r y  

,juclgnicnt on Labor Law 240( 1 ) claim wlicrc the record establishes that pliiintifl‘ directed a 

co-worker to kick the ladder out from under him i n  order to break thc connection from the circuit 

that was electroculing h im;  the ladder did not slip, collapse or ollierwise fail to pcrlbrm its 

’ 

function of protecting plaiiitilf lrom fdliiigl). 

Therelore, the branch of plaintift’q cross-motion lor sirmiiiary judgmeiil against 

dcfciidants Lincoln Center, Inc. and JDP Mechanical, is denied, al this jimcturc, withoiit 

prej irdice. 
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C'oncl us ion 

Based oil  thc foregoing, it is licrcby 

ORI)EI<ED that the motion by delendant, 'iurner Construction Company, lor sumilary 

judgment (CYT,R 32 12) dismissing the Complaint and all cross-claims against it, is granted, :lnd 

the action and all cross-clai111.c as asserted against said dcfendant are hereby sevcrcd and 

dismissed, aiid the Clerk may enter judgment accordingly; and it is ftirthcr 

ORDERED that tlic branch of tlic cross-motion by plaintiff for suminury .jiidgment o11 its 

Labor. I ,aw 240( 1) claim is denied as to Turner Construclion C'oinpmy; aiid it is furlher 

ORI31-;I<EZ) thal the branch o l  the cross-motion by plaintiff for summai.y .judgment on its 

Labor Law 24O( 1 )  claim is denied as to defendants Lincoln Center, Inc. and JDP Mcchaiiical, as 

prematurc, and without prcjudice; a id  it is further 

I -  

ORDERED that the remaining parties shall appear for a prelirninaly conlerencc on 

October 27, 2009, 2:15 p.m.; and it is further 

O W E R E D  that defendant Turner Construction Company scrve a copy of this ordcr with 

notice ofcntry upon all parties within 20 days of entry. 

This constitutes the decision and order of the Court. 

Dated: September 8, 2009 

I 
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