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lNED ON 911412009 

SUPREME COURT OF THE STATE OF NEW YORK - NEW YORK COUNTY 
PRFSFhlTm EMILY JANE ~~~~~~~ PART 

Index Number : 'l1075712007 
INDEX NO. BLAISE, J. J. EMANUEL 

MOTION DATE . vs 
STATE OF NEW YORK D-HPC-R- 
Sequence Number : 001 MOTION SEQ. NO. 
ARTICLE 78 MOTION GAL. NO. 

were read on this motion to/for The following papers, numbered 1 to 
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l’ctitioner, 

h r  a . l u d g ~ ~ ~ e ~ i t  P i i r s~ml  to Articlc 78 
of the C‘ivil Ikiciicc ILaw and liulcs, 

-against- 

STATE llIVIS1ON 01; IHOUSINCi AND 
CY )M M LJ N 1I.Y li EN 17 WAT,, C‘I‘I’Y OF NEW 

Index No. 110757/07 

In this hybrid proceedinglaction, Petitioner soeks to annul a detcrinination made by 

Kcspondeiit State Division of I Iousing and Coiiiinuriity Renewal (DHCR), datcd June 4, 

2007, which dcnied Petitioner’s ovcrcharge claim on the basis that it did not have 

jurisdiction over the issue. I’ctitioner also secks to compcl 1Cespondent City of New York 

Departincnt of‘ Housing Preservation and Development (III’II)~ Pacific Village, IdLC (the 

Owncr) and ELH Management, TALC (lhe Managing Agent) to recalculate Petitioner's 

rcnt and dcclarc him eligible for a low income tax crcdit apartiiiciit in conncction with 

HPD’s Neighborhood Entreprencur Prograin (N EP), I Petitioner also seeks attorneys fees 

The Neighborhood Entreprcneurs Program is administered by I-IPD’s Division of I 

Allernalivc Mariageiiient Progranis (”DAMP”) with the goal of facilitating the reluni of 
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under CI)I,R $8600 et seq. l’ctitioncr’s claim agajnst I1PL3 is in the nature of niandarnus. 

Petitioner’s clajm against the Owner and Managing Ageill is asserted in the nature of a 

dec I ara tory j udgnienl. 

‘l’his dispiitc arose in coiincction with l’ctitioner’s application for a low incomc tas 

crcdit apartincrit located at 1272 Paciljc Slrcct, l3rooklyn. 1)ctitioricr’s eligibilily, 

considering his houscliold size, turned on whether his income WBS p:ijd scmi-monthly 

(totaling 24 pay pericods) or bi-weckly (totaling 26 pay pcriods). Petitioner contends that 

he cariicd $32,12 1.3h for the ycar, whjle the Managing Agent calculated that he carned 

qual iuying C’ity-owliccl inulliple-dwellitits 10 the privatc seclor wliilc maintaining reills at  
afforclablc levell; (G Okilic v Piiikofi; 589 I: Supp2d 204, 208 [EIINY]). Undcr NEP, City- 
owned buildings in need of extensive renovatjon are redevcloped by a neighborhood-based 
property inariager and developer, known as a Neighborhood Lhtreprencur (id.). 
l’he building is net lcascd to thc Neighborhood I’artnership 1 lousing Devclopmcnt Fund 
Company, Inc. (“Nf’H I>FCl’), a not-for-profit corporation which holds the lease whilc thc 
Neighborhood Entreprencur managcs aid renovates the building under a manageinen1 and 
development agrcement with NPl IDFC (id). Both HPl) and NPI-TDPC’ provide the 
Neighborhood Entreprencurs with aid i n  tcchiiical nlaltcrs and assislance in iinancing [or 
rehabilitation and owncrship (3.). Once rehabilitation is complcte, if the Neighborhood 
Entreprencur has responsibly managed the building, ownership is conveyed to thc Neighborhood 
Entrepreneur, sihject to conditions dcsigned to inaintain affbrdable reiits (id.). Accordingly to 
I IPD, the building also receives unspccified fedcral funds, which, according to the regulatory 
agrcerncnt, are connected wit11 Ihe fcderal 1 .ow-Income I Iousing Credit Program, which allocates 
a federal tax credit, reducing federal tax liability for cligiblc owiiers who develop qualiGed low 
income 1ioiIsing projects (see IIollv Kidge I,td., Partnership v I’ritchelt, 936 So2d 694 [Fla CY of 
Appls, SIh Dist. 20061). 

[* 3 ]



$33,900-- only $900.00 Over the income liinit of $3O,OOO. 

DHC’R cross inoves to dismiss the proceeding iis time barred and based on hi lurc 

to state t i  cause of action, because it lackcdjurisdiction. I-IPJ) moves to dismiss the 

procecding based on failurc to statc a caiisc of action. Despile cntering into a rcgulalory 

agrcemcnt with the Owner for the building, and having “oversight” authority l o  eiisiw 

cotnpliancc with NEP, [TPL) niaintains thal i t  is tlic Owner that niakes thc eligibility 

cfctermiiialions, and, 111’1 1 c m  only "suggest'. that the Owiior rccalculatc l’ctitioner’s 

income. l:urlher, tllthough acknowledgiil~ that, basccl on inforination submitted, 

Pctitioncr was appareiitly incoine eligible,' I Il’D inaintains that Petitiuncr’s coinplaints 

arc untimcly. This argument is bascd on thc assumption that Pcti tioncr was adviscd by 

thc Owner or Managing Agent o r a  flve day right to appeal thc Owner’s ineligibility 

detcrinination. Further, I1PJ.l points out that after bcing rcjccted for ii low iricoine lax 

credit apartment, Petitioner signcd a lcase for a high-rate rcntal apartincnt in thc building. 

‘The Owner and Managing Agent submit an Answer claiming that thc action (1) is 

time barred because Pctitioner railed to serve thein with the Notice of Petition and 

Pctition within hO days from thc date ofDHCR’s detcrinination, (2) fails to state a cause 

of action, (3) should be dismissed based on wniver/ostoppel and failure to mitigate 

damages, bccause Pctitioner Iailcd to challenge thc incligibility detcrininatiorl within five 

Tuntradicting this aclmo\vledgment, IIPD speculates that Pctitivner may have had 
other sources of undisclosed incoine, and thercCore, might not have been eligible Cor 
apartment. 
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days of notification of the right to appeal, and, because Petitioner accepted a inarket rate 

I case. 

In response to a Court directivc for firrthcr in tbrmation, the Ilirector of Leasing 

submitted an afiidavit staling lhat “it is m y  understanding that our ol‘iicc informed Mr 

Blaise that hc had five days to appcal tlic detcrniination by submitting proof of his gross 

income” and that .‘[o]ur ofiicc has established the five day appcal proccd~irc as a means 

of‘enxiiriiig that prospoctive ~ C I ’ I ~ I I ~ S  arc ablc to challcngc our  oflice’s detcrminations ;IS to 

eligibility for Low liiconic Tax Credits units.” Apparently, lliis procedure is oral, as 

contrasted with the Owner’s initial contact, by letter, rcgarding the proccssiiig interview.’ 

‘Thc aflldavit docs no1 ctplaiii what tlic proccdurc cntails (i.c., what applicants arc 

advised, with regard to the right to appeal). 

Additionally, in  responsc to the Court’s dircctive, fIPL3 submitted a letter advising 

thc Court that “HPD does not take part in the appcals process ii‘ an applicant is deemed to 

be ineligible for a vacant tax credit unit, although it requires that the landlord have such a 

procedure.”“ 

The cross motion by DJICK to dismiss is granted, based 011 1‘ ai ‘1 ure to statute a 

cause of action. Petitioner has cited no authority for DHCR’s jurisdiction over this issue 

3Given thc potential for disputes about whether or not proper notice is given, 
written notification is obviously prcferable. 

‘Neither thc Owner nor FTPL) address whether ai applicant is adviscd of any 
further rights to appeal (i.e., to HPD or to the Court), wherc the Owner upholds the initial 
i nc lig i b i 1 i t  y dclenn inat i on. 
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and iiiercly at tacks DHCR’s Capital Programs M a ~ ~ ~ l a l ,  citing to one page involving the 

Slatc Low Jncome T-lousing Crcdit Program. Apart l i . 0 1 ~ 1  the fact that it is not clear that 

the building receives iiaids in connection wilh that program (thc building apparcntly 

receives funds h i i i  tkc redcral tax credit program), Petitioner docs not disputc that HPL) 

scts thc initial rcnts fix the building. Accordingly, DHCR is without autliority to review 

thc relit (s Matter ofAhined v DHCR, 15 AD3d 216 [ 1st Depl ZOOS] (Article 78 

procecding against DHCR dismissed based on 1Bilure lo stale a cause of’ act ion becausc 

HPD set the initial rerils following renovations financed with a n  T 11’11 loan, a d ,  the 

proper coiirsc would hiwe hcen lo procecd against 1-I PD, not DIiCR]). Accordingly, 

DFTCll’s cross motion 10 dismiss is grantcd. 

IIPD’s cross motion is held ill abeyance pending a dccision by a Special Refcrec 

becausc a triable issuc of fact is raised as to whether Petitioner wits adviscd o f a  five day 

right to appeal thc Owner’s determination of ineligibility (g CPLK 7804 [h]).’ I-€I’D 

concedes that i t  rcquircs that an Owner have an appeal procedure, but relics on thc Owner 

and Managing Agent’s slatenlent they havc such a proccdurc, and  notificd Pctitioncr of 

it.‘ 

'ironically, Petitioner’s attonicy faults Respondents for not submitting proper 
proof that Petitioner was notified of this right to appeal, yet only Petjtioncr’s attorney 
states that Petitioner was not adviscd of his right. As Respondent’s contention, that 
Petitioner was properly notilied, was also not based on personal knowlcdgc, and, as the 
dctcrminalion UF [his issuc is cciilral, a hcaring is rcquircd. 

In addition to I-IPD’s own requirement that an Owner have an appeals procedure, h 

because IiPD may be sufficiently intertwined with the building, constitutioiial due 
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‘I’herchre, the Court refers the issue of whcthcr the Owner or Managing Agcnt 

notitied Petitioner lhat hc had i’ive days to appeal the Owiicr’s ineligibility determination 

to a Special Reikrce to lieat and report. 

It is liereby 

OI<DllIUXl that thc Pctition and IiPD’s cross nmtioii arc held in abeyance pending 

a dccision or  the Special Kcfcrcc arid a motion to confirin or reject the decision; and it is 

Iiirlhcr 

0RI)EIWXI that h c  issirc of  wheiher 1 he Owner and/or Managing Agcnt notified 

incligiblc for a low rcnt tax crcdit apartment and what, spccilically, I’etitioncr was 

advised, is rcferred to a Special Refcrce to hear and report; and it is further 

OR1)EICEil that DHCR’s cross inotion to dismiss the Petition against i t  is granted. 

This constitutes the Interim Dccision and Order of the Court. 

Datcd: Septcinbcr 8, 2009 

process notice prnlections may he triggered (we e.,%.j 51 2 l7;jSt 1 
AD2d 488 [ 1st Dept 14921 lCity ofNew York was su&iently intertwined with a 
building inanaged under the Tenants Interim Lease Prograin so as io trigger due process 
proteclions requiring notice of ihc reasons for eviction]). 

Strcet HDF’C, 1x1 
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