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RAFAEL E. CESTERO, as Commissioner of the Ncw 
York City Department of Housing Preservation and 
Development, B E R N A R D  SCHWARTZ, as Deputy 
Commissioner of the Ncw York City Department of 
Housing Preservation and Development, SIMON P. 
GOURDJNE, as Comiiiissioncr of the New York City 
Civil Servicc Commission, THE NEW YOKK CITY 
CIVIL SERVICE COMMISSION, MARTHA HIRST, 
as C‘oniinissioncr of the New Yorlc City Dcpar-tnient of 
Citywide Administrative Services, Division of Citywide 
Pcrsonnel Services, THE NEW YORK CITY 

DECISION 
and ORDER 

Yan Yam Koo (“Petitioner”) brings this petition pursuant to Article 78 of the 
CPLR for a judgment invalidating thc May 1 1 ,  2009 decision of Respondent 
Schwartz, Deputy Commissioner of the New York City Departiiient of Housing 
Preservation & Devclopnicnt (“HPD”) to tenniriatc Petitioner from the position of 
Inspector (Housing) at EIPD. 
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The record indicates that Petitioner was appointed as an Inspector (Housing) 
at HPD on May 15, 2004. Petitioner was not appointed from a civil service list, as 
none existed at the time. A civil xcrvice exaniiiiation for the position of Inspector 
(Housing) was held in January 2008, from which a list of eligible candidates for 
the position was generated. Petitioner passcd the examination and was placed at 
number 86 on the list of cligiblc candidates. As a result of passing the examination 
and being placed on the list, Petitioner was interviewed by HPD 011 May 1 I ,  2009. 
However, HPD decided not to appoint Petitioner as a permanent employee. 
Accordingly, HPD terminated Petitioner by letter dated May 1 1, 2009. 

Put i ti oncr s LI bs eq ~icn  t I y coin [lien c ed tli i s A rt i c 1 e 7 8 proceed i 11 g . Pet i ti o ii e r 
submits a veri ficd pctition. Annexed to the petition as exhibits are employee 
performance evaluations of Petitioner; Pctitioner’s 2/25/04 letter of appointment to 
thc Inspector (Mousing) position; Petitioner’s 1/30/09 certification that hc passcd 
thc civil service exaniinatioii for pennanent employrtiunt; a 2/18/09 letter from 
HPD confirming Plaintiffs certifjcation; a clipping from a Chinese-language 
publication titled New World Jozirnal; an employee performance appraisal form; 
and thc 5/1 1/09 termination letter. 

Kcspondcnts subiiiit a verifled answer aiid a menmranduni of law in suppoi-t 
of their answer. Annexed to the answer as exhibits are Petitioner’s Department of 
Citywide Administrativc Services Pcrsonnel Document; the affidavit of Karen 
Allen, Director of HPD’s Officc of‘ Staffing Managcmcnt; and the 5/1 1/09 
t e rill i iia t i o ii 1 et t e r . 

The judicial review of an administrative determination is limited to the 
grounds invoked by the agency. (L ir idmimri  v. Anier.ic.wz Horse S‘hlows A.wn ., 222 
A.D.2d 248 [ l S t  Lkpt .  19951). The reviewing court may not substitute its judgnicnt 
for that of thc agency’s dctcrmination but must decide if thc agency’s decision is 
supportcd on any rcasonablc basis. (Mutter of Clarzcy -Cullen Storuge Co. v. Board 
qf Elccptioris oj-the City o j - N ~ w  York, 98 A.D.2d 635 [ l s t  Dcpt. 19831). Once the 
court finds a rational basis exists for thc agency’s dctcrmination, its review is 
c~ided. (Mcitter o j  SicIIivati Coiiiifll Harness Racing Associcitiotz, 117~ ‘ .  V, Glussu-, 30 
N.Y.2d 269 [ 19721). The cow-t may only declare an agency’s deterinination 
“arbitrary and capricious” if it finds that there is no rational basis for the 
determination. (Mcrtipr of’PeIl v. Boi-rrd oj’b‘diicutioii, 34 N.Y.2d 222 [ 19741). The 
petitioner has the b u r d n  of‘ establishing that the actions of the agency were 

2 

[* 3 ]



. ..... 

arbitrary and capricious. (scu Ihyul RL>alty Co. v. New Yot-k Stutc Division qf 
/-/c.,usirig and Chrzniidnily Rmewal ,  1 h 1 Ad2d 404[ 1 st Dcpt. 19901). 

Civil Servicc Law $65,  subsection ( 1  ) allows for provisional appointments 
for f’illing vacancies in competitive classes whcre there is no appropriate eligible 
list available. However, subsection (2) limits the time for provisional eiiiployincnt 
lo a period of nine months. In addition, subsection (2) provides that 11 municipal 
civil service commission “shall for compctitive positions within its jurisdiction, 
ordcr a civil servicc cxaiiiination for any position held by provisional appointnicnt 
for a pcriod of one nionth,” and shall conduct an examination as soon as 
practicable thcreafter. Subdivision (3) provides that provisional appointments arc 
to be terminated “within two months following the establishment of’ an appropriate 
eligible list for filling vacancies in such positions .... 7 1  

Petitioncr argues that his teriiiination was iinpropcr because it’ was 
effccluateci i n  violatioil of the Civil Scrvice Law. Spccifically, Petitioner notcx that 
lie was cmployed as a provisional employee for ovcr five years, despite thc nine 
inoiith limit establislicd by Civil Service Law $65(2). Petitioner also points to the 
fact that he passed the civil service examination, once it was administered, and that 
other eligible candidates who did not place as highly as Petitioner were offcrcd 
employment. 

The Court of Appeals has observed that provisional appointments 

are tiicrc stop-gaps, exccptions of necessity to the general 
rules with respect to thc filling of such positions and 
whilc sitcli appointments may on occasion be succeeded 
by a permailerit appointmcnt, this may only be truc by 
vii-tue of‘ examination and eligibility Ltnder the civil 
servicc laws, and not by reason of any ripcning of the 
tempo ra ry or pro v is io rial ap po i 11 tine t i  t into a per inan en t 
appoi ntiiictit. 

(City of’Loiig Rrcicli 17. Civ. Serv. Eiizpls. Assoc., Ikic., 2007 NY Slip OP 3755, “4 
(20071j (quoting Koso V .  G r e e w ,  260 N.Y. 49 1, 496 [ 19331). Furthcr, coitrts liave 
specifically held that violation of Civil Scrvicc Law $6S(2)’s nine-month limit to 
pro v i 5 i on a I c nip lo y 111 en t docs 11 o t cii t i t 1 e a p 1-0 vi s i (3 11 3 I ciiip lo y ee to pe ma11 en t 
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eiiiployment (see H q n e s  v. Coiiiity qf Ctiuzitauqzia, 55 N.Y .2d 8 14, 8 16 [ 19% 11; 
D ’Arn icv  v. Nmsaii  Coiinty Civ. Swv .  C,’nmm., 208 A.D.2d 532 [2nd Dept. 19941). 

MOI+COVC~, the fact that Petitioner passcd thc examination and was not 
offered permanent cniployment while others who did not placu as high as 
Petitioner wcrc offered permanent employment is insignificant. “Examination 
scores arc not the sole detcnninant of fitness, as ‘the appointing authority must be 
cloaked with the powcr to choose a qualified appointcc who posscsscs all the 
attributes necessary for the rcsporisible performancc of his ctutics”’ (Gouzcz 11, 

/ / ~ m u m E c z ,  2008 N Y  Slip Op 3 143, * 1 [ 1st Dcpt. 20081) (qziotiiig Cussidy v. Miirz. 

Civ. Scrv. Coniui., 37 N.Y.2d 526, 529 [ 19751). 

Accordingly, as Petitioner rcmained a provisional eniployec, lie  COLI^^ be 
tcrniinatcd without a hcaring and for any reason or for no reason, provided thc 
tcmiination was in good faith and not predicated upon an inipcrmissihle motive 
(,PW Montcrw 17. L z m ,  68 N.Y.2d 253,  26 1 [ 19801) (citations omitted). 

Wherefore it is licreby 

ADJUDGED that the petition is denied and the proceeditlg s disriiisscd. 

This constitutes the dccisioli and order of the court. All other rclief requestcd 
is denied. 

Datcd: Septembcr 10, 2009 . q-‘ , ,.<--- 

-2- . 
EILEEN A. RAKOWER, J.S.C. 
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