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INDEX NO. Index Number : 10989212008 

PART, 6 

KERSUL, EYDOKIA 

SHIH, JULIE 

SEQUENCE NUMBER : 002 
PRECLUDE 

vs. 
MOTION DATE 

MOTION boea. NO. 

MOTION CAL. NO. 
I 

n this motion tdfot  

Cross-Motion: E Yes 4 . - !  No 

Upon the foregolng papem, It Is ordered that thia motion 

Dated: 
J. S. C. 
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I'lni nt iff, 

- against - 

JULIE SHIH, M.D., DOWN'rOWN WOMEN OBGYN 
ASSOCIA'I'ES. and NEW YORK 1JNIVERSI'I'Y 
MEDICAL CIINTEII, 

lndes No.: 109892/08 ' .- 

Dccislon and Ordc r 

Motion Sequcnce Numbers 002 and 003 arc consolidatcd for disposition. In Motion 

Sequence Number 002, delkndnnts Julic Shih, M.D. ('*Dr. Shih"), and Downtown Womcn OBGYN 

Associates ("Downtown") mow, pursuant to C.P.L.R. $4 301 3 and 3 126, for an ordcr staying Ihe 

deposition of all partics Tor plaintiff's alleged willful and rcpeated failure to comply with various 

prior court ordcrs and for a Iinnl ordcr of preclusion. In Motion Sequcnce Number 003, plaintiff 

moves for an ordcr coinpclliny the depositions of all parties. 

'Ihe facts ol'this COS(: arc set forth in this court's decision and ordcr duted May 22, 

2009 (the "May 2009 Order"), and will only briefly be repeated here. This is an action for medical 

malpractice in which plaintil'l'allcgcs that Dr. Shih failed to diagnose and treHt nn ubdominal cysl. 

Plaintin allcgees that the crroncous diagnosis of uterine fibroids and treatment with Lupron, which 

WFS intended to decrcnse estrogcn production in an attempt to reduce the size ofthe uterine libroids, 

"masked an abdominal cyst" that was growing inside her. As a result, she claims that thc cyst grew 

from opproximatcly sewn (7) pounds in January 2008 to twenty (20) pounds in Fcbruarp 2008. 

necessitating emcrgcncy surgcry in March 2008. 
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In Motion Sequence Number 001. defendants Dr. Shih and Downtown moved for an 

order dismissing thc cornplaint for failure to comply with court-ordered discovery or, altcrnativcly, 

compclling disclosurc and providing for u Conditional order of prcclusion. Defendant New York 

Univcrsily Langonc Medicril Center, sh/a New York Univcrsity Medical Ccntcr~(“NYU”), cross- 

moved for thc same relid: The May 2009 Order rcflects thai “plaintin’s responses to propcr 

discovery demands and ordcrs have bcen woclully delinqucnt and incomplete,” but that thc 

responses did not evince bad faith or contumacious behavior. Accordingly. this cour~ denied thc 

rcquevt to strike plaintiff’s complaint, but issued u conditional order of prcclusion. Plainiiff was 

ordcred “to fully rcspond io uny outsiunding discovcry demands from the Combined Dcmands, t h t  

PC Order, and the CC Order-including any refercnccs to othcr outstanding dcmnnds for discovery 

contained in those court ordcrs-within forty-five (45) days,” including providing HIPAA-compliuni 

authorizations and bong-compliant authorizations if duly dcmanded.’ The May Order continues 

that 

[sjhould plaintiff fail to comply with the forcgoing, shc will be 
precluded from offcring into evidence the docurncnts nnd materials 
that wcre duly rcquestcd by defendunts or ordercd by this court, but 
not produced. This conditional order of preclusion shall bccomc n 
final ordcr of preclusion, upon application LO the court, should 
plaintiff fail to provide the discovery within foay-five (45) days of 
the datc of this order. 

Plnintiffasserts that in June 2009, ploiniil‘f providcd counscl lirr defendants Dr. Shih 

and Downtown with approximately iwcnty-four (24) I-IIPAA-compliant and Arom-compliant 

’ As set lbrth in thc May 2009 Order, thc Combined Demands consist of a demand for P 

vcrified bill of particulars and. &, demands for mcdicnl authorizations; collaieral source 
infonnntion pursuant to C.P.L.II. § 4545; and, expert witness information pursuant to C.P.L.R. 
Rule 3 I 0 I (d). 
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authorizations. Plaintiffalso produced mcdicnl records from Danicl Smith. M.D., plaintiffs treating 

physician, But, plaintiff did not producc a Supplemental Bill 01’ I’articulars and Responsc to 

Combincd Demands until @ defkndants brought Motion Sequcncc Number 002; the Noticc of 

Motion was scrvcd on or nbour July 28,2009, which no doubt coinpcllcd plnintill‘to linnlly respond 

to the Cornbincd Dcmands on August 3. I’laintif’alleges that dcfeiidants rcfused to proceed with 

plaintirs August 9 dcposition, claiming prcjudice und surprisc. 

I’lainliFt’s untimely servicc ofthc Supplemental Verified Bill ol’Pnrticulars on August 

3 did not comply with this court’s May 2009 Ordcr. But, the ordcr docs not address the issue of 

preclusion with rcspect to the failurc to serve a tiniely or proper bill ol’purticulars. Rather, thc May 

2009 Order rcf‘ers only to preclusion for failurc to provide authorizations or documents. Therefore, 

an ordcr oipreclusion is not warranted at this tirnc. 

Although plnintifrdid cventually serve Supplerncnbd Vcriiied Bill of Particulars. 

defendants nssert that the response is inadequate, since there is a single response for both defendanls 

Dr. Shih and Downtown. As defendants asscn, a bill of particulars “must clearly detail thc specific 

acts of ncgliyencc attributed to each dckndnnt.” Mir,carell i v. Fleh, 2 I9 A.D.2d 469, 470 ( 1  st 

Dep’t 1995) (citations omitted). Whilc this may bc accomplished by service ol’a bill of particulars 

with separate paragraphs for each defendant (s, Marshall v. J.eppnrd, I7 Misc. 3d 1 103[A] [Table], 

2007 WL 2790383 [Sup. Ct. Nassau Co. 20071), plaintiffdid not do this. Rather, plaintiff combined 

the nlleged acts of negligence in the samc scntcnccs and paragraphs. Wherc, as herc, each defendant 

serves a scparuic dcmnnd for a bill ofparticulnrs, cuch dcfendant “‘is cniitlcd to a [separate] bill of 
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