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At an IAS Term, Part MMTRP of the Supreme 
Court of the State of New York, held in and for the 
County of Kings, at the Courthouse, at Civic Center, 
Brooklyn, New York, on the 1 l* day of September, 
2009. 

P R E S 7 N T :  

HON. GERARD H. ROSENBERG, 
Justice. 

-X . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  
MARIA ALVARADO, ET A N ~ . ,  

Plaintiffs, 

- against - 

BETH ISF 4EL MEDICAL CENTER, ET ANO., 

Defendants. 
-X . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  

The follc wing papers numbered 1 to 4 read on this motion: 

Notice o 'MotiodOrder to Show Cause/ 
Petitiodt3ross Motion and 
Affidavii s (Affirmations) Annexed 

Opposin; I Affidavits (Affirmations) 

Reply AjFdavits (Affirmations) 

Affidavit (Affirmation) 

Other Papers 

Index No. 7552102 

Papers Numbered 

1.2 

3 . 4  

Upon the foregoing papers, and upon oral argument, (1) defendants Beth Israel 

Medical Center (BIMC) and Andrew Lo, M.D. (Dr. Lo) move, pursuant to CPLR 3212, for 

an order granting summary judgment dismissing plaintiffs complaint (Motion Sequence No. 

007), a d  (2) plaintiffs Maria Alvarado (Alvarado) and Luis Alvarado (collectively, the 
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Alvaradis) cross-move for an order granting leave to serve an amended bill of particulars 

(Motion Sequence No. 008). 

BACKGROUND 

The above-captioned lawsuit alleging medical malpractice was commenced by 

plaintiffs against BIMC, Dr. Lo (a staff surgeon at BIMC), Dr. Yumiko Kanai and two other 

physicis ns who were never served (Dr. Rajeev Arora [Dr. Arora] and Dr. Kevin Tehrani 

[Dr. Tehrani]) by filing and service of a summons and verified complaint dated February 15, 

2002. The lawsuit arises out of a surgical procedure performed to treat Alvarado’s 

cholelitJ iiasis (gallstones). In their Verified Complaint, plaintiffs alleged that defendants, on 

Septeml ler 14, 1999, improperly performed a laparoscopic cholecystectomy (lap chole) on 

Alvarad I and failed to timely diagnose and treat a perforation that had occurred during that 

specific procedure. By separate cause of action, Luis Alvarado derivatively alleged loss of 

service md consortium. 

Issue was joined by defendants BIMC, Dr. Lo and Dr. Kanei by service of verified 

answers on nr ahoiit A ~ r i l  18. 2002 A demand fnr a bill of particulars and ~ ~ r i o u s  other 

discovery demands was served on May 7, 2002. Responsive bills of particulars were 

providecl as to BIMC and Dr. Lo on or about November 22 and 23, 2004. Plaintiffs 

specific illy alleged that: (1) defendants negligently perforated plaintiff Alvarado’s duodenum 

during tl le September 14,1999 lap chole, which then purportedly necessitated an emergency 

endoscopic retrograde choleangiopancreatography (ERCP) and laparotomy to repair that 
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perforat on; and (2) defendants failed to convert the lap chole to an open procedure and failed 

to order a pre and/or intra-operative choleangiogram. They further withdrew their claim 

based UI on lack of informed consent. 

,' t depositions of then non-party Dr. St ih Cohen (Dr. Cohen), held on October 24, 

2006, an d Dr. Lo, held on January 30,2007, testimony that the perforation of the duodenum 

actually occurred during the ERCP performed by Dr. Cohen on September 17,1999 and not 

during tl le lap chole performed three days earlier by Dr. Lo, was introduced. Plaintiff then 

served a Second Amended Verified Complaint dated May 23,2007, adding Dr. Cohen as a 

defenda it, and alleging four causes of action. The first, asserted against Dr. Lo and BIMC, 

reiteratir ig the allegations set forth in the original complaint, alleges that the September 14, 

1999 lay aroscopic procedure was negligently performed and that said defendants failed to 

timely d lagnose and treat a perforation that occurred during that procedure. The second 

cause oj action, asserted against Dr. Cohen and BIMC, alleges that during the September 

I 7, I999 ERCP, Dr. Cohenpeflorated theplaintifs duodenum (emphasis provided). There 

i s  9 t l i i !  c m ~ e  dartinn for l ~ c k  nf informed cnnsent, and 2 fniirth c m s t  of nrtion for loss 

of servic es. Issue was joined as to the Second Amended Verified Complaint on or about 

January 15,2008. 

I1 I plaintiffs' new bill of particulars which was served on or about May 14, 2008, 

plaintiff .) allege: (1) Dr. Lo perforated the duodenum during the lap chole on September 14, 

1999; (; ) BIMC failed to supervise now noiri-parties Dr. Arora and Dr. Tehrani, who 
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perfom:d that procedure with Dr. Lo; (3) Dr. Lo and BIMC were negligent in failing to 

order pi .: and/or intraoperative choleangiogram, and failing to convert the lap chole to an 

open la? larotomy; and (4) the hospital was vicariously liable for Dr. Cohen’s negligence. 

Plaintifj s again withdrew their claim regarding lack of informed consent. 

TJr. Cohen appeared in the action by intzrposing a motion to dismiss based upon the 

expiratit m of the statute of limitations. Plaintiffs cross-moved on the ground, inter alia, that 

the caus :s of action against Dr. Cohen related back to the original summons and complaint, 

thereby tolling the statute. By Order dated October 18, 2007, Justice Marsha Steinhardt 

granted Dr. Cohen’s motion and denied plaintiffs’ cross motion, holding, inter alia, that 

treatmei It provided by an independent non-employee physician (Dr. Cohen) cannot be 

imputed to a hospital merely because of the hospital affiliation. 

Plaintiffs filed their note of issue on or about July 23,2008. 

CONTENTIONS 

Defendants 

1 l ~ . I ~ ~ ~ i ~ l ~ t [ : ~  RP4C md nr T 0 f ivt  (.1\i~~,.ndfh3tp~~intiffs hwe failcd to demonstrate 

that the ap chole performed on September 14, 1999 was a proximate cause of her alleged 

injuries, as alleged by plaintiffs in their bills of particulars. In support, defendants rely on 

the affirmation of Dr. George Ferzli (Dr. Ferzli), who states that he is a board-certified 

General Surgeon with a sub-certification in Critical Care. Based his examination of the 

deposititm testimony and medical records, Dr. Ferzli opines that, within a reasonable degree 
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of medical certainty, the perforation of Alvarado’s duodenum occurred during the ERCP 

perform :d by nonparty gastroenterology surgeon Dr. Cohen on September 17, 1999, three 

days aft,:r Dr. Lo performed the lap chole. 

I i his affirmation, Dr. Ferzli initially opines that based upon plaintiffs clinical 

symptomatology and the radiologic studies, she was appropriately referred for a lap chole to 

remove her gallbladder, and that although plaintiff had undergone an appendectomy in 1989, 

a lap chole was not contraindicated. In addition, plaintiff did not have any prior surgical 

adhesioi IS or any other acute gallbladder disease, and there was nothing peculiar about her 

anatomical structure, as would have been revealed in the radiological studies, that would 

have rislied complications of a laparascopic procedure. 

1 dr. Ferzli further opines that Dr. Lo and the two residents under his supervision were 

qualifiec 1 to perform the lap chole,’ that based upon the documentary evidence and Dr. Lo’s 

depositi In testimony, no complications occurred during the surgery, the procedure went 

smoothly, and Alvarado was transferred to recovery in stable condition. He opines that an 

1. : i I .>re rhdrnnginF3rn wns not indicztcd in this procdure, since there cre no 

intraope rative complications and there were no medical indications to convert the 

laparosc 3py to an open laparotomy procedure. 

: I  I 

’ At his deposition, Dr. Lo testified that he had prior experience with Dr. Tehrani and was 
very fam‘liar with Dr. Arora’s involvement in prior surgical dissections with other attending 
physiciar s. 
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1 )r. Ferzli further opines that the deposition testimony and documentary records 

conclusively establish that the perforation of Alvarado's duodenum occurred during the 

ERCP rerformed by Dr. Cohen on September 17, 1999. He notes that Dr. Cohen 

acknowl ?dged, without qualification, that the perforation occurred during that procedure 

based on the intraoperative findings set forth in the operative report concerning the ensuing 

laparotomy performed by Dr. Lo, wherein a 2 cm perforation in the third portion of the 

duododc num, was noted where the endoscope had been inserted by Dr. Cohen. He states that 

the fact 3 hat progressive pneumoperitoneum (air in the abdominal cavity), consistent with a 

duodenal perforation, did not begin to develop until after the ERCP procedure had begun, 

further inakes clear that a duodenal perforation had not yet occurred prior to the ERCP 

procedu-e. He refers to an ensuing operative report concerning the subsequent debridement 

procedures that Alvarado underwent on November 10, 1999, stating that the perforation 

occurrec on September 17, 1999. 

Finally, Dr. Ferzli opines that the duodenal perforation could not have occurred during 

the lap c hole becaus5 the portion of the duodenum that was perforated ITJS nowhere in the 

operative field of the lap chole, that all of plaintiffs sequela, including her stormy 

postopei ative course and ensuing surgical procedures, have nothing to do with the lap chole 

and are ('irectly attributable to sequelae from the duodenal perforation andor her pre-existing 

gastroes lphageal reflux disease (GERD), and that a duodenal perforation stemming from 

perform ince of an ERCP is a known complication and does not constitute medical 
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malpraceice. Based upon his review of Dr. Cohen’s deposition testimony, he opines that 

there is I lothing in the record to indicate that the procedure was negligently performed even 

though a complication resulted, explaining that insertion of the endoscope must be done 

blindly and despite careful attention to avoid injury to the bowel, a perforation can still occur. 

He states that the perforation was immediately and timely diagnosed by Dr. Cohen, and an 

emerger- t laparotomy was immediately arranged and appropriately performed by Dr. Lo. 

De fendants thus contend that they are entitled to summary judgment, since plaintiffs 

alleged njuries occurred during an ensuing ERCP procedure performed by Dr. Cohen, a 

private astroenterology surgeon, three days later. As a second contention, defendants urge 

the couii to apply the doctrine of the law of the case, and reject plaintiffs’ attempt to 

convincl the court that it should reconsider Justice Steinhardt’s holding that the hospital is 

not unitc d in interest with Dr. Cohen, and is thus not vicariously liable for his negligence. 

Flaintiffs ’ contentions in opposition and in support of their cross motion 

Plaintiffs contend that, despite the convoluted procedural history of this case, 

Alv,tr .i.1 l’s cl3irnT we now clenr and hnve hwn nddrrswl by drfcndmts in thcir moving 

papers: :1) Dr. Lo, a staff surgeon employed by BIMC, and his residents, Drs. Arora and 

Tehrani. improperly performed a lap chole on plaintiff on September 14, 1999 by leaving a 

remnant of the gallbladder tissue behind, causing a bile leak; and (2) Dr. Lo failed to 

properly supervise Dr. Arora and Dr. Tehrarii, and that Dr. Arora lacked the requisite 

knowleage, training and experience needed to perform the dissection aspect of the procedure. 
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This negligence led to plaintiffs’ second claim against BIMC, which alleges that on 

Septeml )er 17, 1999, Dr. Cohen, an attending physician at BIMC, improperly performed an 

ERCP on Alvarado when attempting to repair plaintiffs bile leak which occurred during the 

lap chol :, creating a duodenal perforation, givin;g rise to plaintiffs’ third claim against Dr. Lo, 

that in r erforming the emergency laparotomy to repair the perforation, he performed, inter 

alia, a k ilateral truncal vagotomy (BTV) which was not the applicable standard of care in 

1999. Plaintiffs reject any potential claim of surprise or prejudice, contending that Dr. Ferzli 

opined in all of the procedures performed. They thus contend that defendants have failed 

to meet he requisite standard for entitlement to summary judgment, and argue that they have 

raised ic sues of fact in opposition thereto. 

I iitially, referring to the operative reports and depositions, plaintiffs assert that despite 

the fact that Dr. Lo was one of only two staff surgeons at BIMC and instructed residents on 

how to 1 erform a lap chole, there is no evidence that he had previously supervised Dr. Arora 

during t‘ie performance of a lap chole - rather, he relied on his recollection that Dr. Arora 

h d  t 11 I *  him t h t  thk wns not the first time he had pcrformed that procedure. Thqr thus 

questior Dr. Lo’s basis of knowledge regarding Dr. Arora’s qualifications. Referring to the 

Reports of Operation2, plaintiffs note that during the dissection of the cystic duct, Dr. Arora 

accidenG1ly opened a wall of the gallbladder. The bile was aspirated and a wash given to 

control any contamination. 

~~ ~______ _ _ _ _ _ _ _ _ _ ~ ~  

’ Two reports of operation were dictated ly Dr. Arom 
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Piaintiffs concede, as undisputed, that Dr. Cohen perforated the third portion of 

Alvarado’s duodenum during the ERCP. 

Plaintiffs further allege that the operative reports and testimony reveal that there were 

several procedures performed during the course of Dr. Lo’s laparotomy on September 17, 

1999. The perforation was identified and repaired. In addition, according to Dr. Tehrani’s 

operative report, a bile leak distal to the cystic stump was identified. Dr. Lo testified that a 

hole was found in the area by the cystic duct and that a bile leak was observed. He 

acknowl cdged that it was possible for a surgeon to negligently make a hole in the cyctic duct 

by “ripping” the gallbladder off during dissection. In plaintiffs’ words, Dr. Lo 

“hypotht-sized” that the bile leak occurred when the surgical clips that were placed on the 

cystic dL ct during the lap chole dislodged because of pressure buildup. Plaintiff characterize 

this as conjecture, since Dr. Lo admitted that there were no diagnostic tests available to 

confirm his theory. They submit that Dr. Lo’s statement, that while he may or may not have 

seen the area where the bile was leaking, he did not treat the area during the laparotomy 

bc,-?iix it hadprcviously bccn trcntd by Dr. Cohcn, bclics u hat is u ritten in the laparotomy 

operative report stating that the bile leak in the area where a remnant of the gallbladder 

remainel 1 was sutured, demonstrates that defendants’ motion should be denied regardless of 

the sufficiency of plaintiffs’ opposition papers. 

Plaintiffs challenge, as conclusory, Dr. Ferzli’s statement that the lap chole was 

properly performed, went smoothly and was free from complications, and was completed in 
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only two hours and twenty-five minutes, comparing the latter statement to Dr. Ferzli’s own 

findings of a study in 1997 where, in a field of 147 lap choles, the average operating time 

was 37 1 ninutes. Also challenged as conjectural is Dr. Ferzli’s opinion that Dr. Arora had 

the requisite experience to participate in the lap chole under Dr. Lo’s supervision, arguing 

that said statement is based on nothing more than hearsay. In this regard, plaintiffs assert that 

Dr. Ferzli’s affirmation is silent as to plaintiffs’ claim, set forth in the bill of particulars, that 

Dr. Lo failed to adequately and properly supervise Dr. Arora, thus precluding judgment as 

a matter of law. 

Plaintiffs submit a redacted Affirmed Report of an undisclosed Expert Surgeon and 

contend that his opinions, stated within a reasonable degree of medical certainty, that (1) the 

decisior by Dr. Lo and his residents to leave behind a remnant of Alvarado’s gallbladder was 

a departure fiom good and accepted medical and surgical practice, as they knew or should 

have known that this action substantially increased the probability of a bile leak,3 and (2) the 

addition of a BTV, which, in 1999 was not routinely part of a “pyloric exclusion”, was also 

1 depnrl I t T , ( ,  frnm p o d  and acccptcd suirgicnl practin 3s it left Alvarado with prolonged 

complications, raise issues of fact.4 They further submit the affirmation of another physician, 

Based on his review of Alvarado’s medical recnrds, plaintiffs’ Flcpert in General 
Surgery ioted that during the procedure, the gallbladder was incised during its mobilization and, 
as a result, a small remnant of gallbladder tissue was left in situ as found during the laparotomy. 

Plaintiffs’ expert in General Surgery opines that the decision by Dr. Lo to perform an 
emergency laparotomy to treat the duodenal perforation that occurred during the ERCP was 
appropri ite and timely, and that his decision to perform a “pyloric exclusion”, although 
question ible, was not a deviation fiom the standad of  care. 
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board cc rtified in the fields of Internal Medicine and Gastroenterology, which expresses 

agreement with the opinion of the expert surgeon insofar as (1 )  finding that Dr. Cohen 

negliger-tly caused the perforation of Alvarado’s duodenum, (2) opining that the decision to 

leave a “remnant” of the gallbladder behind substantially increased the risk of a bile leak and 

was a dcparture from good and accepted practice which required plaintiff to undergo the 

emergercy ERCP in an attempt to treat same, and (3) opining that Dr. Lo’s addition of a 

BTV to the procedure was a departure from good and accepted surgical practice where the 

correct i pproach would have been to treat the patient post-operatively with drugs. 

Plaintiffs further assert that defendants have failed to tender sufficient evidence to 

demonst rate the absence of any material questions of fact related to the performance of the 

ERCP rafficient to satisfy their obligation. They assail Dr. Ferzili’s affirmation as 

insuffici znt, as Dr. Ferzli’s expertise is General Surgery as opposed to Gastroenterology, and 

reject his opinion that the perforation was immediately and timely diagnosed by Dr. Cohen. 

They aver that Dr. Lo’s testimony raises an issue of fact as to whether a third portion 

Aiadn: l  rrrforritim ‘‘prz- f x  ,iw&ly” fiwn thc pl1blcddtx- li ‘is c m5rd b? .I ncgligcntly 

performed ERCP. 

F mally, plaintiffs contend that Justice Steinhardt’s decision misapprehended the law 

as to vic ~rious liability, and asks the court to reject BIMC’s arguments on the issue of the 

applicability of the doctrine of law of the case. In her decision, Justice Steinhardt refused 

to permi t the claim against Dr. Cohen to “relate back” to the date of the filing of the case 
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against DIMC for statute of limitations purposes, finding that plaintiffs had failed to establish 

the seco-id prong of the three-prong test, that Dr. Cohen and BIMC were “united in interest” 

(see Buran v Coupal, 87 NY2d 173 [ 19951). Noting that nowhere in her decision does 

Justice Steinhardt state that, as a matter of law, BIMC is not vicariously liable for the acts 

of Dr. Cohen, plaintiffs further argue that controlling authority permits this court, under the 

present ircumstances, to disregard the doctrine of “law of the case” and find an issue of fact 

as to wl ether Dr. Lo, by his conduct, misled plaintiff into reasonably believing that Dr. 

Cohen v as acting at the behest of the hospital in providing her care and treatment. In such 

a case, 1 laintiffs contend that hospital liability can be predicated on principles of apparent 

or osten ible agency, as an alternative to “control in fact.” 

Further citing the opinions of their expert gastroenterologist that (1) Dr. Cohen 

negliger-tly caused the duodenal perforation by use of excessive force in introducing the 

endoscope into the third portion of the duodenum; and (2) contrary to the position of 

Dr. Cohen, the progression of the pneumoperitoneum during the case should have 

immdi-lirtrly alcrtcd my cndmcnpid of n v c r n p  skill as to the substantial likelihood ofinjury, 

calling fx him to abort the ERCP and allowing Dr. Lo the opportunity to suture and clean 

the perfi lration rather than the performance of extensive surgical repair to control the life- 

threaten’ng complication. They argue that although it was not raised as an issue by 

defendai its, plaintiffs failure to timely commence against Dr. Cohen does not compel 
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dismiss2.l of the vicarious liability claim against BIMC, as Dr. Cohen is not a necessary party 

to the ac tion. 

F mally, plaintiffs seek leave to amend their bill of particulars to add plaintiffs’ claim 

that deft andants were negligent, inter alia, in performing an unnecessary BTV during the 

laparoto iny on September 17,1999, based on the opinions of their experts that BTV was not 

the applicable standard of care in 1999. They deny that defendants will be prejudiced by 

such amendment, as it is not being requested on the eve of trial, and a reasonable excuse 

exists be cause plaintiffs’ counsel became aware of this potential claim after consultation with 

said exp :rts in response to the instant summary judgment motion. They assert that Dr. Ferzli 

has alre idy opined that nothing in the treatment rendered by any of the staff members of 

BIMC a idor Dr. Lo was a proximate cause of Alvarado’s injuries, and his statement that the 

emerger t laparotomy was appropriately performed by Dr. Lo, shows that defendants’ expert 

reviewe 1 the laparotomy report and other relevant records in order to form his opinion, thus 

obviatin ; prejudice. 

JirfcndaptT’ rqdy and nppoxitioir tnplnintijJi’ cros,v motion 

I1 1 reply, defendants contend that primarily through Dr. Ferzli’s affirmation, they have 

establis1 ed, prima facie, their entitlement to judgment, and reiterate that because Justice 

Steinhardt previously held that BIMC was not vicariously liable for Dr. Cohen’s negligence 

during tl Le ERCP and for which Dr. Lo had no involvement, defendants further established 

that sur unary judgment dismissal was warranted as to any claims arising from the 
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performmce of the ERCP under the law of the case. They further point out that plaintiffs 

now, fol the first time, allege that: (1) Dr. Lo and the residents under his supervision 

impropemly performed the lap chole by negligently leaving behind a remnant of the 

gallblad'ler; and (2) Dr. Lo negligently added a BTV as part of the lifesaving exploratory 

laparotomy to repair the duodenal perforation sustained during the ERCP, which caused 

plaintiff to develop continued gastroparesis and gastritis-related complaints. In addition to 

urging tl ie court to reject said claims as unpleaded and wrongfully asserted in opposition to 

a s u m :  ry judgment motion, defendants, presen ting supplementary affirmations of Dr. Ferzli 

and Dr. L'ehrani, argue that these claims have no merit as they are factually unsupported by 

the recoi d and are contradicted by the evidence. They contend that the record establishes that 

a gallbls dder remnant was not left behind, and that a truncal vagatomy was, in fact, clearly 

indicate11 in this case. Finally, they argue that any claims related to the performance of the 

lap chol3 should be rejected, as the duodenal perforation during the ERCP constitutes a 

superceuing, intervening cause which breaks any causal relation between the claims related 

tn thc 1 I 7 chok and Alvando'? injiiries. 

1 sefendants contend that dismissal is mandated because plaintiffs' expert affirmations 

set forth two new departures not previously claimed in either the original or amended 

pleading s and bill of particulars: (1) as to Dr. Lo and BIMC, the decision to leave behind a 

remnant of the gallbladder, and (2) as to Dr. Lo, the inclusion of the BTV which led to the 

prolong( d complications reported by plaintiff. They argue that Dr. Lo was not questioned 
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about thc’se new theories during two deposition sessions, and that defendants were deprived 

of the o )portunity to question plaintiffs at their respective depositions about the newly 

alleged njuries. They assert that the new injuries are now raised solely for the improper 

purpose of defeating defendants’ summary judynent motion. 

Supplementary afJirmations 

Ir! hrther support of its Reply Affirmation, defendants submit a Supplemental 

Affirma-ion of Dr. Ferzli, and an Affirmation of Dr. Tehrani who, as a fourth-year general 

surgical resident employed at BIMC, assisted Dr. Lo in the September 14, 1999 lap chole, 

and the nsuing September 17, 1999 laparotomy. Both opine that the treatment rendered to 

plaintiff in all ways comported with good and accepted practice, and no act or omission by 

BIMC a idor Dr. Lo was a proximate cause of Alvarado’s injuries. Both further opine that 

plaintiff 4’ claim that Dr. Lo was initially negligent in performing the September 14,1999 lap 

chole by leaving behind a portion of the gallbladder is not supported by the evidence. As 

previouc ly noted, Dr. Tehrani, in the operative report of the September 17,1999 laparotomy, 

hsd s h i  1 1  t h t  “thk arm [whcrr B smnll lcnk n-nt idcntificd] wa?s lvlicwd to hc a smdl 

remnant of the gallbladder that was removed.” In the new affirmations, Dr. Ferzli and 

Dr. Teh ani point out that a pathology report from the procedure of September 14, 1999, 

states tf at the gallbladder was received by [the Department of] Pathology intact, thus 

precludiiig any possibility that a remnant was left behind. They further note that the 

patholol y report concerning the ensuing laparotomy procedure is devoid of any reference to 
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a gallbli dder remnant, and, as asserted by Dr. Tehrani, if a “remnant” had been surgically 

remove(- during the second procedure, it would have been the custom and practice to send 

same to Pathology for analysis. They concu with Dr. Lo’s deposition testimony that 

Dr. Teh ani’s reference was, in all likelihood, a reference to the cystic duct stump since the 

gallblaci ler had been removed, and, by way of explanation, Dr. Tehrani agrees that his 

referenc 5 to a “small remnant of the gallbladder that was removed” was an inartfblly worded 

statemei it. Further, he now indicates that he meant to state that the physicians had identified 

a small 1 eak in a area distal to the cystic stump, and that the area to which he referred in that 

sentencc was believed to have been a small remnant of the gallbladder that had already been 

removec! at the time of the lap chole, not that it was removed during the laparotomy. 

Defenk nts argue that based upon the foregoing documents, it is clear that no part of the 

gallblad ler was left behind from the lap chole and that the area referred to by Dr. Tehrani in 

his oper itive report was the cystic duct stump. 

1 Jr. Ferzli opines in his Supplementary Affirmation that leaving behind a gallbladder 

r;.mnnni rvcn if tnir, wmld nnt incrcnx the risk of n pwtopcratiyil. bile leak, and indccd, by 

sealing iff the area where such a leak might occur, might actually decrease said risk. He 

further s sates that plaintiffs’ claim concerning the purportedly negligent inclusion of the BTV 

during t’ie laparotomy of September 17, 1999, ignores Alvarado’s preexisting history of 

chronic 2astritis as reflected in prior treatment records of the BIMC Outpatient Clinic. He 

agrees P ith Dr. Lo’s position set forth at his deposition that the inclusion of a vagatomy was 
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indicateti because it is the vagus nerve that controls acid production and by cutting the vagus 

nerve, a;id production is deceased and symptoms of gastritis are minimized. He further 

opines tl lat had that procedure not been performed, bleeding and ulcers might have resulted, 

and the -act that the vagotomy was ultimately unsuccessful in reducing plaintiffs gastritis 

attacks was not attributable to the performance of the vagotomy, but rather was simply a 

continusl tion of plaintiffs preexisting chronic conditions. 

P lso in reply, defendants reject, as remote and attenuated, plaintiffs’ allegation that 

Dr. Lo’s lap chole led to the perforation of plaintiffs duodenum three days later caused by 

Dr. Coh :n. They further reject, as speculative, plaintiffs experts’ opinion that Dr. Lo’s 

alleged tegligence in either knowing but ignoring, or failing to know, that his actions in 

performing the lap chole substantially increased the probability of a bile leak which required 

her to uildergo the ERCP. 

Pefendants reiterate their contention that Justice Steinhardt ruled on the issue of 

vicarious liability, including the claim of apparent agency, and plaintiffs fully briefed said 

issuci. They reject plaintiffi’ arpment that thc qtaff at BIMC, including Dr. Lo, in any way 

misled LJvarado into believing that Dr. Cohen had authority to act on behalf of BIMC, and 

argue th6 it plaintiffs claim that she did not request a specific doctor to perform the ERCP and 

had nevc ‘r met Dr. Cohen, is insufficient to raise an issue of fact. 
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l-laintvfs ’ reply 

I 1 reply, plaintiffs reject defendants’ claim that they seek to add two new theories of 

liability. While they admit that they seek, in their cross motion, leave to add a claim against 

Dr. Lo 2 nd BIMC for negligently performing 2 BTV, they maintain that from the outset of 

the case. plaintiffs have alleged that Dr. Lo improperly performed the lap chole. They further 

deny t k  t they seek to add the negligent vagotomy theory in an effort to defeat defendants’ 

motion, but rather, seek to clarifL their positioiii by requesting that the cross motion to add 

that new theory should only be considered by the court after the issues raised in the summary 

judgmer t motion are determined. They reiterate that they have demonstrated that defendants 

will not be prejudiced by amendment of the bill of particulars, and reject defendants claim 

that the I were deprived of an opportunity to fully question about ensuing injuries as 

disinger uous. 

Plaintiffs further reject the supplemental affirmation of Dr. Ferzli and the new 

affirmat‘on of Dr. Tehrani as an attempt to provide the court with additional evidence not 

1‘1 I ~i ;III..Iinthf.irnri~innl movingpnpm 4dditionnlly. thcyrrljcct dpfmdnnts’ xwrtion that 

they wo1 ild be prejudiced if the court were to pcrmit amendment of the bill of particulars as 

unsuppc rted and disingenuous. Specifically, they argue that their allegations concerning 

Dr. LO’S negligence in leaving a portion of the pallbladder behind cannot support a claim of 

surprise, since the general statement that the lap chole was negligently performed was 

includec in the original complaint and in all subsequent bills of particulars. 
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Finally, plaintiffs aver that they have raised an issue of fact with regard to BIMC’s 

vicariou liability for the negligent actions of Dr. Cohen. They argue that because the 

Appellar e Division only stated that plaintiffs failed to satisfy the third-prong of the relation- 

back tes,, it implicitly found that the first and second prongs were satisfied. Noting that the 

second I rong of the test requires a showing that “the new party [Dr. Cohen] is united in 

interest vith the original defendants, and the “it is well-settled that parties are considered 

united ir interest when one can be held vicariously liable for the other,” plaintiffs assert that 

the hold ng of the Appellate Division is in direct conflict with that of Justice Steinhardt, who 

held tha Dr. Cohen was not united in interest. 

DISCU? I‘SION 

P laintiffs ’ cross motion 

P s a threshold matter, the court first coiisiders the plaintiffs’ cross motion to allow 

service ( I f  an amended bill of particulars. 

C rdinarily, in the absence of a showing of prejudice or surprise, leave to amend a bill 

n f p ~ r  i i ,  & I ~ A I \  i s  f i d y  given (CPT R ?1)3_5 [h]; s ‘ t ~  rfin v 3?4 F. 9’ St. C ~ r p . ,  49 -2D3d 816, 

8 17 [20( 81). In the present matter, while plaintiffs’ delay in presenting the new claims upon 

which :.;nendment is based is irrefutable, they have come forward with a reasonable 

explanat ion, in that counsel became aware of the potential claim upon which the proposed 

amende( 1 bill of particulars is based after consultation with the expert witnesses in preparing 
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a respon se to the present summary judgment motion (see Cherebin v Empress Ambulance 

Service, Inc., 43 AD3d 364 [2007]). 

Defendants’ conclusory assertions of prejudice are unavailing. Prejudice requires 

“some ii ,dication that the defendant has been hindered in the preparation of his case or has 

been pre vented from taking some measure in support of his position” (see Loomis v Civetta 

Corinno Const. Corp., 54 NY2d 18,23 [ 198 13). With particular relevance here, prejudice 

has been found where newly advanced theories of liability could not be discerned from either 

the corn daint or original bills of particulars (see Nuvarette v Alexiades, 50 AD3d 869, 879 

[2008] [Supreme Court’s denial of leave to amend bill of particulars to add new theories of 

liability held to be proper exercise of discretion because motion made on eve of trial]). In 

evaluati ig the merits of the present cross motion under such a standard, the court can discern 

no ensui ig prejudice if such amendment were granted, particularly since the newly-advanced 

allegatic ns are based upon the contents of operative reports maintained by BIMC (see 

Cherebin, 43 AD3d at 365). 

Finally, a finding of such lack of prcjudicc undermines dcfciidants’ argumcnt that 

permittii ig the additional theories of liability impermissibly defeats their entitlement to 

summar J judgment (see Araujo v BrookZyn Martial Arts Academy, 304 AD2d 779 [2003]). 

In an an alogous situation found in Rogof v San Juan Racing Ass ’n, Inc. (77 AD2d 83 1 

[ 198 l]), the defendant had the defense of the Sratute of Frauds but failed to plead it. When 

the defer idant then moved for summary judgment on the basis of that defense, the court held 
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for the d :fendant, rejecting the plaintiffs contention that the defense was waived. The court 

allowed the defendant to raise it on the motion, and took the further step of awarding the 

defenda it summary judgment based on it, finding that a number of documents were 

submitttd with the purpose of meeting the Statute of Frauds requirements, and there was 

ample 0. ,portunity to address the issue in plaintiffs examination before trial, and there was 

thus no : urprise. Indeed, with particular relevance to the instant situation, Professor Siegel, 

in his Ct mmentary, suggests that “[tlhe defendant, as an alternative, could have moved for 

leave to amend the answer to assert the statute of frauds as a defense. CPLR 3025(b). In 

entertaii ling that motion, the court would apply essentially the same criterion: that of surprise 

and prejudice. . . Presumably. . .such an amendment would have been allowed.” (Siegel, 

Practice Commentaries, McKinney’s Cons Laws of NY, Book 7B, CPLR 3212: 11). 

I i l  accordance with the foregoing, the court grants plaintiffs’ cross motion and permits 

amendment of the bill of particulars in the form proposed by plaintiffs. 

LJefendants ’ motion for summary judgment 

‘1 he hiirden on a motion for sirmmnry judgment rests initially upon the moving party 

to come forward with sufficient proof in admissible form to enable a court to determine that 

it is entit led to judgment as a matter of law. If this burden cannot be met, the court must deny 

the relie f sought (CPLR 3212; Zuckerman v City of New York, 49 NY2d 557 [1980]). 

Howeve r, once a moving party has made a prima facie showing of its entitlement to summary 

judgmer-t, “the burden shifts to the opposing party to produce evidentiary proof in admissible 
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form sui ficient to establish the existence of material issues of fact which require a trial of the 

action” ( Garnham & Han Real Estate Brokers v Oppenheirner, 148 AD2d 493,494 [ 19891; 

see also Zuckerman, 49 NY2d at 562). Mere conclusory statements, expressions of hope, or 

unsubst; ntiated allegations are insufficient to defeat the motion (Gilbert Frank Corp. v 

Federal Ins. Co., 70 NY2d 966 [ 19881). 

“The requisite elements of proof in a medical malpractice action are a deviation or 

departui I: fiom accepted medical practice and evidence that such departure was a proximate 

cause 01 injury or damage” (Graham v Mitchell, 37 AD3d 408,409 [2007]). As initially 

framed, defendants established their prima facie entitlement to judgment as a matter of law 

with respect to Dr. Lo’s liability by providing the testimony of Dr. Cohen as well as the 

expert affirmation of Dr. Ferzli, which demonstrated that the perforation of plaintiffs 

duoden1 m occurred during the ERCP performed by Dr. Cohen on September 17,1999, that 

they did not depart from good and accepted medical practice in their treatment of the 

plaintiff, and that, in any event, their treatment was not a proximate cause of the plaintiffs 

injuric; x ~ L  LbAdjct,-). vArcii- York Cig*IIz~?ltJi mlJPIos’yifds Cuip., 63 AD3d 565 [2009]; JCC 

also Ho vard v Kennedy, 60 AD3d 905 [2009]). In opposition, plaintiffs rely on redacted 

affirmations provided by two expert witnesses which state, within a reasonable degree of 

medical certainty, their opinions that defendants departed from good and accepted practice. 

As previously noted, defendants argue in reply that they are entitled to summary 

judgmer t on the two newly alleged claims even if amendment of the bill of particulars is 
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granted. However, contrary to defendants’ arguments, the findings and opinions set forth in 

the Sup1 :lementa1 Affirmation of Dr. Ferzli, and the Affirmation of Dr. Tehrani are sharply 

disputec by plaintiffs’ experts, and do not support a conclusive finding that the treatment 

renderec: to Alvarez by Dr. Lo and BIMC wiis entirely within the accepted standards of 

medical and general surgical practices. Significantly, both experts for plaintiffs state that 

post-opc rative complaints by Alvarado led to testing which demonstrated the presence of the 

bile leak in what appeared to be the area of the cufflremnant of gallbladder tissue. There is 

disagreement between plaintiffs’ experts and Dr. Ferzli as to the cause of this condition: 

althougl plaintiffs’ experts opine that Dr. Lo’s decision to leave behind a remnant of the 

gallbladder substantially increased the probability of a bile leak, Dr. Ferzli, who, based upon 

his internretation of the pathology report, opines that the gallbladder was removed intact, 

hrther ’pines that the “likely explanation” for the initial bile leak was a dislodging or 

loosening of the surgical clips that occurred postoperatively, “a known complication of 

laparosc opic cholecystectomy procedures in general, and was not the result of any negligence 

nn the 1’ ~ r t  of Dr. I 0. . .” 

11 I this regard, it is well-settled that “[s]ummary judgment may not be awarded in a 

medical malpractice action where the parties adduce conflicting opinions of medical experts 

. . . Whc-n experts offer conflicting opinions, a credibility question is presented requiring a 

jury’s re! ,elution" (Shields v Baktidy, 11 AD3d 671,672 [2004] [citations omitted]; see also 

Feinber;.: v Feit, 23 AD3d 5 17,5 19 [2005]; Barbuto v Winthrop Univ. Hosp., 305 AD2d 623, 
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624 [20~73]). In general, causation is a factual issue to resolved on a case-by-case basis by 

the factfinder (see Eiseman v State of New York, 70 NY2d 175, 187 [1987]; Brown v 

Bowmar:, 42 AD3d 390 [2007]). Although Dr. Cohen’s testimony demonstrates that he, and 

not Dr. Lo, was directly responsible for causing iihe injury to Alvarado’s duodenum, plaintiffs 

have rai;ed a question of fact as to whether Dr. Lo, a potential initial tortfeasor, is liable to 

plaintiff for any aggravation of her injuries (see Cohen v New York Ciw Health and Hospitals 

Corp., 293 AD2d 702 [2002]). 

F inally, irrespective of Justice Steinhardt’s prior ruling, there is no dispute as to the 

fact that Dr. Lo was employed by defendant BIMC at the time he treated Alvarado, thus 

raising L question of fact with respect to BIMC’s vicarious liability. Accordingly, the court 

denies fiat portion of defendants’ motion seeking dismissal of plaintiffs’ claims regarding 

that issu e (see Hill v St. Clare ’s Hosp., 67 NY2d 72,79 [ 19861). 

I - I  view of the foregoing, the court denies defendants’ motion in its entirety. However, 

in light of defendants’ contention that they have not had an opportunity to conduct fill 

discnvey on the issum miscd by the ncdyamendrld bill of particulars, the court \ acatcs 

plaintiff>’ note of issue in order to permit defendants to have firther discovery. 

The parties are directed to appear in the Central Compliance Part, Room 469, at 9:30 

a.m. on October 19,2009. 

The foregoing constitutes the decision and order of the court. 

E N T F R .  

m. m A &  H. ROSmBERa 
J. S. C. 
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