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At an IAS Term, Part 15 of the Supreme Court of 
the State of New York, held in and for the County of 
Kings, at the Courthouse, at Civic Center, Brooklyn, 
New York, on the 191h day of August, 2009. 

P R E S L N T :  

NATALE ROTONDI , 

Plaintiff, 

- against - Index No. 2 1927/06 

NEW YORK PRESBYTERIAN HOSPITAL., et al., 

Defendants. 
-X . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  

The following DaDers numbered I to 9 read on [his motion: 
PaDers Numbered 

Notice of MotiodOrder to Show Cause/ 
PetitiodCross Motion and 
Affidavi s (Affirmations) Annexed 

Opposin; Affidavits (Affirmations) 

Reply A 3davits (Affirmations) 

Affidavit (Affirmation) 

Other Papers 

1-3 

4-6 

7-9 

lJpon the foregoing papers, defendant David Sahar, M.D. moves for an order, 

pursuant to CPLR 3212, granting summary jud2mcnt dismissin? the complaint incofar aq 

asserted against him. Defendant Henry M. Sponitz, M.D. and New York Presbyterian 

Hospital (the hospital) move, by separate motions, for an order, pursuant to the same statute, 

granting summary judgment dismissing the complaint insofar as asserted against them. 
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On June 4, 2005, the then 81 year old plaintiff Natale Rotondi was brought to the 

hospital’s emergency room after experiencing an episode of lightheadedness or dizziness and 

nausea while visiting his daughter that evening. The plaintiff told the emergency room nurse 

that he liad taken his pulse during this episode and that it was very low. By the time he 

arrived it the emergency room, he was asymptomatic, but reported a history of diabetes, 

hypertension, angina, and prostate cancer. Plaintiff was admitted to the hospital to undergo 

cardiac -nonitoring or telemetry. 

P ccording to Dr. Sahar, a cardiologist at the hospital, his examination of plaintiff on 

June 6‘h, and his review of the results of the heart monitoring, led him to a preliminary 

diagnos‘s of “sick sinus syndrome” in that plaintiff was experiencing episodes of both 

tachycai dia (fast heart rate) and bradychardia (slow heart rate). Dr. Sahar ordered thyroid 

functior tests and an echocardiogram to rule out structural heart disease. The next day Dr. 

Sahar nc lted that both test results were normal and that continued monitoring of plaintiffs 

heart rat 2 revealed that he had rates as high as 140 beat per minute and as low as in the 50s. 

Based o I these results, Dr, Sahar recommended that plaintiff have a pacemaker implanted. 

At his d :position, the doctor explained that a pacemaker was appropriate because the beta 

blockers that would need to be administered to treat the high heart rates could cause 

plaintiffs periodic low heart rates to go dangert usly low; the pacemaker would prevent this 

from oc( urring. Dr. Spotnitz implanted the paczmaker into plaintiffs chest on June 8,2005. 
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Thereafter, plaintiff underwent a cardi ac catheterization to determine his risk of 

sufferin: a heart attack; that test revealed thLt plaintiff left anterior descending coronary 

artery was 100% blocked. Plaintiff was released from the hospital after Dr. Sahar advised 

him that the best way to treat this blockage was with medication, rather than surgery. At his 

deposition, Dr. Sahar explained that research has shown that where the patient is 

asymptomatic and only one artery is blocked, medication is as effective a treatment as 

surgery. 

On June 28, 2005, plaintiff went to the emergency room at Maimonidies Hospital 

(Maimonidies) complaining of excruciating pain at the operative site, around which a 

hematoma had formed. It was discovered that an infection had developed around the 

pacema:;er; the consulting cardiologist at Maimonidies found no evidence that plaintiff was 

suffering from sick sinus syndrome and thus advised him that the pacemaker could be 

removed. On June 29, the infected pacemaker was removed. 

l'hereafter, on February 13, 2006 plaintiff was seen at the Mamonidies emergency 

room complaining of chest pains and shortness of breath. Plaintiff was admitted to 

Mamonidies and, after a heart attack was ruled out, plaintiffwas released two days later with 

instructions to see his cardiologist. On March 3, 2006, plaintiff underwent a cardiac 

mtheri ition which rcvc;rlc.d bloc-l,,i;L- in two of phintiff's VC.,-C+ A <  a rckillt, a sinzlc: 

bypass L rafting from his left internal thoracic artery to his left anterior descending coronary 

artery u as performed. 
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On or about July 24, 2006, plaintiff commenced this action sounding in medical 

malpractice and lack of informed consent aganst Drs. Sahar and Spotnitz and New York 

Presbytc rian Hospital, claiming, inter alia, that the defendants misdiagnosed him as suffering 

from sick sinus syndrome and, as a result of that misdiagnosis, improperly implanted the 

pacemal .er. Defendants now make these summary judgment motions. 

The proponent of a summary judgment motion must make a prima facie showing of 

entitlemmt to judgment as a matter of law by tendering sufficient evidence in admissible 

form to 1 lemonstrate the absence of any material issues of fact (Alvarez v Prospect Hosp., 68 

NY2d 3.20, 324 [ 19861). After such a showing, if the party opposing the motion comes 

forward with admissible evidence that there are issues of fact requiring a trial, the motion 

will be I lenied (Rebecchi v Whitmore, 172 AD2d 600, 601 [ 19911). Moreover, in order to 

grant the drastic remedy of summary judgment “it must clearly appear that no material and 

triable issue of fact is presented ...’ issue finding rather than issue-determination is the key 

to [a motion for summary judgment]’” (Strychalski v Mekus, 54 AD2d 1068, 1069 [ 19761, 

quoting. Sillman v Twentieth Century - Fox Film Corp., 3 NY2d 395,404 [ 19571). Finally, 

the evidmce presented by the nonmoving party must be accepted as true and a decision on 

the motion must be made on the version of the facts most favorable to him or her (id). 

“Where there is any significant doubt whether there is a material triable issue of fact or where 

the matcia1 issue of fact is ‘arguable’ summary judgment must be denied” (Strychalski v 

Mekus, 54 AD2d at 1069, quoting, Moyer v Briggs, 47 AD2d 64,66-67 [ 19751). Applying 
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these principles to the case at bar, and as discussed below, the court concludes, that the 

defendants’ summary judgment motions should be granted only to the extent that a portion 

of the malpractice claim, as well as the claim asserting lack of informed consent must be 

dismissed. 

Medical Malpactice 

To establish a prima facie case of liability in a medical malpractice action, the plaintiff 

must prove that the defendant physician deviated or departed from good and accepted 

standards of medical practice, and that the departure was the proximate cause of injury or 

damage” (Roseingrave v Massapequa General Hospital, 298 AD2d 377, 379 [2002]; see 

William 7 v Sahay, 12 AD3d 366 [2004]; Sheridan v Bieniewicz, 7 AD3d 508 [2004]). In 

order tc sustain this burden, the plaintiff “must present expert opinion testimony that the 

defend;; It’s conduct constituted a deviation from the requisite standard of care” (Pace v 

Jukus, 291 AD2d 436,436-437 [2002]; see also Perrone v Grover, 272 AD2d 3 12 [2000]). 

Elere, each defendant meets their burden with the affirmations of their experts. In 

support of his motion, Dr. Sahar submits the aflirmation of Richard A. Stein, M.D., who is 

Board-certified in internal medicine and cardiovascular disease, and who concludes that Dr. 

Sahar arpropriately recommended placement of a pacemaker in plaintiff in accordance with 

the guidelines of the American Heart Association (AHA). Dr. Stein further concludes that 

Dr. Sahar appropriately, and in accordance with those same guidelines, recommended 

treating plaintiffs single vessel asymptomatic disease with medication rather than surgery. 
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E.oting that a normal heart rate ranges from 60- 100 beats per minute, Dr. Stein points 

to the fact that the cardiac monitoring revealed that plaintiff was experiencing continued 

episodes of slow heart rates down to 37 beats per minute (bradycardia) as well as rapid heat 

rates up to 137 beats per minute (tachycardia). According to Dr. Stein, these results, as well 

as the ncgative findings from the cardiac tests ordered by Dr. Sahar to rule out other causes 

of these irregularities, appropriately led Dr. Sahar to make the diagnosis of “tachy-brady” or 

“sick sir-us” syndrome. Dr. Stein explains thai while medicine, usually a beta blocker, can 

address the rapid heart rate issue, a pacemaker must first be inserted to prevent the already 

low hea-t rates from dropping to dangerous lows. 

Iir. Stein states that the AHA guidelines recommend pacemaker placement for 

minimally symptomatic patients with heart rates lower than 40 beats per minute while awake 

and, thus, concludes that since plaintiff had heart rates as low as 37 beats per minute while 

awake d uring three days of continuous cardiac monitoring, Dr. Sahar’s recommendation for 

placemc nt of a pacemaker to prevent his heart rate from dropping too low was appropriate. 

He furt‘ier notes that bleeding and infection are recognized and acceptable risks of 

pacema1,er placement and, thus, the fact that plaintiff may have developed these 

complic itions is not evidence of any departure fiom good and accepted medical practice. 

F’inally, Dr. Stein opines that the recom nendation for medical treatment, rather than 

surgical intervention, following the results of plaintiffs cardiac catheterization which 

showed 3 blockage in a single vessel, was apprt )priate and in keeping with AHA guidelines. 
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Dr. Stein further notes that plaintiffs cardiologist, Dr. Feldman, was aware of these results, 

but nonetheless did not recommend cardiac surgery to plaintiff until nine months later when 

plaintiff began experiencing symptoms of angina and when a further catheterization revealed 

progress ive disease and decreased left ventricular function. 

111 support of his summary judgment motion, Henry M. Spotnick, M.D. submits the 

affirmation of Dr. Michael Graver, Board-certified in general and thoracic surgery, who 

conclud2s that Dr. Spotnitz did not deviate from good and accepted practice in the field of 

cardiac urgery in the care and treatment of plaintiff. According to Dr. Graver, given the 

telemetry readings which indicated that plaintiff was experiencing both slow and rapid heart 

rates, DI . Spotnick appropriately concurred with plaintiffs medical team that a pacemaker 

was appropriate. As to the hematoma and infection which developed around the site of the 

pacemal-er, Dr. Graver notes that, given the faci that they did not develop until ten days after 

surgery, it may have been caused by something unrelated to that surgery. In any event, states 

Dr. Graver, even if there was some relationship between the procedure and these later 

complications, this would not be evidence of malpractice on the part of Dr. Spotnitz since 

both a b'eeding and infection is an accepted risk of the procedure. 

Finally, in its motion, the hospital incorporates by reference and adopts the arguments 

and affiiclavits of both doctors and notes that if the court finds that the doctors are not liable 

for any injury to plaintiff, then there can be no vicarious liability on the part of the hospital. 
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P.‘ith these affidavits, each defendant has met its burden of proof on the issue of 

medical malpractice. The burden now shifts to plaintiffto demonstrate a triable issue of fact. 

Plaintiff meets his burden with respect to the issue of medical malpractice in regard 

to the placement of the pacemaker, but fails to meet this burden in regard to Dr. Sahar’s 

recomm mdation that the plaintiffs blockage in one cardiac artery be treated medically, 

rather th m surgically. 

In support of his motion, plaintiff submits the affirmation of Dr. Howard Feldman, 

Board-c :rtified in cardiology and internal medicine, who was plaintiffs treating physician 

before and after the complained of negligence.’ Dr. Feldman opines that Drs. Sahar and 

Spotnitz misdiagnosed plaintiff as suffering from sick sinus syndrome, which led them to 

needlessly and inappropriately implant a pacemaker in plaintiffs chest, causing his injuries. 

According to Dr. Feldman, the symptoms experienced by the 81 year old plaintiff at his 

daughte. ’s house which landed him in the hospital’s emergency room - dizziness, stomach 

discomfort, sweatiness, nausea, and faintness - were consistent with many different causes, 

appear t )  have been transient. The doctor notes that plaintiff is in his 8Os, suffers from 

diabetes and high blood pressure, and had not eaten for a while before the symptoms came 

on. In light of these factors, as well as the fact that plaintiff was asymptomatic when he 

arrived i d  the hospital, states Dr. Feldman, the doctors should have made more of an effort 

The court refers herein to the opinions addressed in both Dr. Feldman’s affirmation, I 

addresse, I only to Dr. Sahar’s motion, and his reply affirmation, which addresses the motions of 
all three Jefendants. 
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to rule 0' it other causes ofplaintiff's symptoms hefore concluding that he was suffering from 

sick sinL s syndrome. Dr. Feldman points out that there are various tests available to confirm 

a diagnc sis of sick sinus syndrome, and the record does not indicate that any of those tests 

were do le. 

I: r. Feldman does not appear to be in disagreement with the opinion of defendants and 

their experts that a patient with a heart rate dropping to as low as 37 and raising to as high 

as 137 night be an appropriate candidate for a pacemaker. Instead, he challenges their 

contention that plaintiffs heart rate ever dropped that low. While acknowledging that the 

nurses c ocumented on plaintiffs chart that his heart rate slowed briefly to 37-39 beats a 

minute, Dr. Feldman points out that the monitoring strip attached to this note do not 

corroboi ate this finding, but rather show a rate in the 60s. In fact, states the doctor, none of 

the strip; provided by the defendants document a heart rate in the 30s at any time during the 

monitoring. Moreover, Dr. Feldman points out that the nurse's notes also indicate that 

plaintiff'was breathing easy on room air, his heart was in a regular rhythm and that he had 

good pu kes and no nausea or vomiting. 

I-ccording to Dr. Feldman, none of the typical manifektations of sick sinus syndrome, 

which 1 I ; notes is a relatively uncommon syncrome, that should appear on the EKG strips 

were prc sent here. For example, state.. the doctor, in paticnts with this syndrome, aftzr a 

period c Frapid heart rate, there is often seen a long pause of two seconds or more between 

heart be is, which was not present here. Dr. Feldman explains that in order to diagnose sick 

9 

[* 9 ]



sinus syndrome, there must be documentation of sinus node dysfunction which was not 

present I iere, and “associated symptoms” of the syndrome, also not seen in plaintiff. In the 

later regard, the doctor notes that plaintiff was asymptomatic while at the hospital. 

Dr Feldman also points out that he had prescribed beta blockers for plaintiff before 

his hospitalization 2, and notes that, while it is somewhat unclear from plaintiffs chart, it 

appears that doctors in the emergency room ordered that additional beta blockers be given 

to plaint iff. According to Dr. Feldman, a patient taking a beta blocker may exhibit a slowed 

heart rat:, and, the ingestion of more than one may cause a significant drop. Thus, explains 

Dr. Felcman, a pacemaker is only indicated if this slow heart rate is present in the absence 

of these medications - a fact which he claims was not considered by defendant doctors. 

€inally, the doctor notes that, even if plaintiffs heart rate dropped to the 30s, that rate 

was onl, r recorded by the nurses near sleep time, and, in a patient with minimal symptoms, 

a pacer aker would only be appropriate if he cIr she has a chronic heartbeat of less than 30 

beats pe minute while awake. 

Ilr. Feldman concludes that the pacemaker was unnecessary and was the direct cause 

of the ir fection and bleeding which plaintiff developed. 

Since it is clear that the experts are in sharp disagreement as to whether the placing 

of the pi cemaker was appropriate, summary judgment as to this issue must be denied “since 

it is for the fact finder and not the motion couit to resolve the credibility issues presented” 

It does not appear from the hospital records that this medication was documented by the 
emergency room staff. 
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(see Feii :bergv Feit, 23 AD3d 5 17,5 19 [2005]; Barbuto v Winthrop Univ. Hosp., 305 AD2d 

623,624. [2003]); Halkias v Otolaryngology-Facial Plastic Surgery Assoc., 282 AD2d 650 

[200 11). 

’I he court, however, grants the motion to the extent that it dismisses that portion of 

the medi cal malpractice claim which asserts tha!t Dr. Sahar negligently treated the plaintiffs 

blocked arterty, finding that plaintiff has failed to satisfy his burden on that issue. In his bill 

of particulars, plaintiff claims that defendants failed to recommend and perform cardiac 

bypass s urgery. However, Dr. Feldman does not dispute or even address the opinion of Dr. 

Sahar a id his expert that medical treatment, rather than surgery, is appropriate for an 

asymptc matic patient with a blockage in only one artery. Instead, while, acknowledging that 

plaintiff‘ was told to follow-up with his cardiologist after his cardiac catherization, Dr. 

Feldman complains that when plaintiff saw him, he had “no understanding concerning the 

blockag?’ and “despite many attempts to get [plaintiffs records from the hospital] ... it was 

months : ater that [Dr. Feldman] ... first learned about the blockage and this delayed treatment 

of the problem.” However, there is no evidence that any negligence on the part of defendants 

preventr d him from obtaining the records. Moreover, the doctor fails to identify any injury 

resultin! from this alleged delay in treatment. Thus, the court dismisses that part of the 

medical malpractice cause of action relating tt,, thc: cardix catherization. 

Informed Consent 

The court also grants that portion of the summary judgment motion seeking to dismiss 

the informed consent cause of action. In his affirmation, Dr. Feldman states that defendants 
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should k ave informed plaintiff of the “true state of his condition”, as well as the risks and 

alternati qes to pacemaker placement. 

E 0th defendants testified that they explained the procedure to the plaintiff, and while 

plaintiff did not remember if they had, he identified his signature on the informed consent 

form on which both bleeding and infection are listed as complications of the surgery. To the 

extent tliat a language barrier may have made it difficult for him to fully understand the 

doctors’ words, both of his daughter’s testified that Dr. Sahar explained the procedure to 

them ant 1 one of those daughters stated that the doctor sat at the computer with her and, with 

the aid ( f a  diagram of the heart, advised her why the pacemaker is needed. 

I ideed, plaintiffs informed consent claim appears to be based on his expert’s opinion 

that the procedure was unnecessary, and thus, since plaintiff was not informed of that fact, 

any con >ent he gave could not have been a knowing one. However, that opinion “merely 

provide: further evidence of negligent treatment and does not support a separate claim for 

lack of informed consent.” (Benfer v Sachs, 3 AD3d 781, 783 [2004]; see Parese v 

Shankm zn, 300 AD2d 1087, 1088 [2002]; Elliot v Fay, 105 AD2d 512, 513 [1984]). 

. c 1: tli iislj, d d h . h i i d ’  iwiiuis fo,r s u i i u ~ i q  ju i lgw~i i t  dit gar lh l  w l y  tu thc 

extent tl at that portion of the medical malpractice cause of action that relates to the cardiac 

catherizition is dismissed and the cause of action sounding in lack of informed consent is 

likewisc dismissed. 

1 his constitutes the decision and order of the court. 

E N T E R ,  

Y 9  
J. S. C. 
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